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LETTER OF TRANSMITTAL 





UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
January 12, 1956. 
Hon. RicHARp M. NIXON, 
President of the Senate, 
United States Senate, Washington, D. C. 

Dear Mr. Presipent: I have the honor to transmit to you the 
Sixth Annual Report of the Select Committee on Small Business. 
This report reviews the work of the committee during the Ist session 
of the 84th Congress and also outlines current problems facing 
American small business. 

Once again, our annual report has the unanimous support of the 
members of this committee. 

JOHN SPARKMAN, 
Chairman, Select Committee on Small Business. 
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84TH CONGRESS SENATE REPORT 
2d Session No. 1368 


SIXTH ANNUAL REPORT OF THE SELECT COMMITTEE 
ON SMALL BUSINESS 


January 12, 1956.—Ordered to be printed with illustrations 


Mr. SPARKMAN, from the Select Committee on Small Business, sub- 
mitted the following 


SIXTH ANNUAL REPORT 
INTRODUCTION 


The most popular history in 1955 was written not by professional 
scholars, but by American businessmen. Inscribed on page after 

age of industry’s balance sheets were black-ink figures showing that 
Ке companies had produced, distributed, and sold more goods 
and services than in any single previous year. The reward for this 
prodigious activity was a rate of net earnings, after taxes, which 
rendered all prior earnings records obsolete. 

Never in commercial annals, for instance, had a corporation broken 
` through the billion-dollar profit barrier. Yet, General Motors’ earn- 
ings for the first 9 months of 1955 left no doubt that the motor colossus 
would reach this enviable goal. Standard Oil of New Jersey, the 
largest petroleum company in the world, smashed its earnings records 
for the first 9 months with a profit of $523 million, equal to $7.99 a 
share. In the first three quarters, United States Steel earned $267,- 
506,943 on sales of $3,003,965,411, while Bethlehem Steel’s record 
net for the same period was $122,689,308, equal to a dazzling $12.29 
a share. The First National City Bank of New York added up the 
net profits of 749 corporations for the first 9 months to a figure of 
$7.7 Бор, & 31 percent increase over the first three quarters of 1954.! 





1 High industrial productivity was not confined to the United States. The United Nations’ Monthly 


Bulletin of Statistics for October pointed out that for the first 6 months of 1955, the total industrial output 
of the world (exclu the Soviet Union, Eastern Europe, and Communist China) reached a level 14 
times higher than for the entire year of 1948. Compared with 

period of 1955 was 9 percent higher. 


71308 1 


the first 6 months of 1954, output in the cor- 
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A continuous wave of consumer spending, underwritten to a great 
extent by installment and mortgage credit, carried the third-quarter 
gross national product up to an annual rate of $391,500 million, 
another record, representing & $32,500 million or 9 percent increase 
over the July-September figure for 1954. "The biggest impetus push- 
ing 1955 ahead of 1954 was a resounding 27.5 percent increase in the 
purchase of consumer durable goods—the automobiles, the television 
sets, and the whole gamut of electric appliances which have become 
synonymous with the American standard of living. 

Your committee is not inclined to stint its admiration of the accom- 
plishments of our economy during 1955. Consumption was equated 
with production, and the results from every quantitative consideration 
were highly gratifying. 

Were mere numbers, were the simple matching of many electrical 
appliances with many consumers wanting electrical appliances the 
whole story, your committee would hesitate to enter a caveat which 
might be deemed merely captious. 

here are, however, certain significant qualitative aspects of the 
total economic pattern now prevailing which your committee believes 
should not be allowed to pass unnoticed. At the start of 1955, our 
national economic apparatus consisted of some 4,182,000 business 
units. More than 90 percent of these were small and independent 
firms. What concerns your committee is that small business has 
failed to share on a relatively equal basis with big business in the 
present boom period. Equally disquieting is a lack of evidence that 
the future holds out to the small-business man any substantial hope 
that he, the quintessential expression of our free-enterprise system, 
may be able to maintain his position in an economy which offers 
mounting testimony that size and success, as well as size and survival, 
are correlative. 

Any appraisal of the relative position of small business as an entity 
within the economy, labors under the handicap of inadequate data. 
Where the statistical agencies of the Government do provide informa- 
tion which throws some light on the fortunes of small enterprise, the 
data almost invariably lack currency. Thus we know, for instance, 
that small manufacturers’ share of total sales declined from 19 percent 
in 1947 to 14 percent in 1953. Not until the spring of 1956, however, 
will it be learned whether in 1954 small producers continued to see 
their slice of the national sales pie grow smaller. 

One of the few current barometers of the small-business climate is 
the JT Financial Report of Manufacturing Corporations pub- 
lished jointly by the Federal Trade Commission and the Securities 
and Exchange Commission. "These reports provide a dollar-and-cents 
insight on how small-business manufacturing is faring. It is illumi- 
nating to observe through the first half of 1955 the rates of profits of 
the smallest-size group of manufacturers, those companies with assets 
under $250,000, and compare these rates with those of the largest-size 
group, those corporations with assets over $100 million, expressed in 
terms of “profits after taxes as a percentage of stockholders’ equity” 
and *'profits after taxes per dollar of sales." 

It is necessary to review the first 6 months of 1952 to find a period 
in which the pom rate of the largest corporations and the smallest- 
size groups of producers were in close balance. In the first half of 
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1952, the smallest manufacturers enjoyed a 10.6 percent return on 
stockholders' equity while the largest size group earned at a rate of 
11.25 percent. 

Since then, while the profit rate of the largest corporations, ex- 
pressed as a percentage of stockholders’ equity, has either held steady 
or increased, the earnings of smallest firms have plummeted to a low 
of 2.25 percent in the last half of 1954. It is significant to your com- 
mittee that while the prosperity of 1955 brought a profit rate of 14.4 
percent to the biggest corporations, the smallest group reported 
earnings in the first 6 months of but 4.45 percent. In other words, 
between the first halves of 1952 and 1955, while the giant companies’ 
earnings, in the current phrase of the market place, ‘went through the 
roof," the smallest manufacturing plants’ profits headed for the cellar. 
Expressed in percentages, the earnings of the small concerns fell off 
27.4 percent between the two periods while the earnings of the large 
companies increased by 58.5 percent. 

No encouragement is gained from comparing the profits after taxes 
per dollar of sales for the same-size-group companies for the same 
first-half periods of 1952 and 1955. In 1952, the smallest producers 
made 2.3 cents per dollar of sales compared with the 5.7 cents of the 
largest-size group. The prosperous first half of 1955 saw the small 
producers’ earnings shrink to 0.95 cents while the biggest corporations’ 
net income amounted to 7.2 cents per dollar of sales. (See charts 
below.) 

To your committee there is an ominous significance in an economic 
atmosphere which makes it possible for the Nation’s mammoth 
corporations to reap record profits while the general run of small 
enterprises are worse off than they were 3 years ago. We may well 
ponder this question: If small manufacturers are lagging so far 
behind the prosperity parade of an expanding market, what position 
will they find themselves in should there occur a marked contraction 
of economic activity in the future? 

In this connection, Dun & Bradstreet data on the rate of business 
failures per 10,000 concerns for recent years show that the 42 failures 
per 10,000 in 1954 was the highest rate in the past 12 years, exceeding 
the average for the post-World War II years 1946 through 1953 by 
68 percent. The 6,487 companies noted by Dun & Bradstreet that 
failed with loss to creditors in the first 7 months of 1955 indicate that 
the annual failure total for 1955 will probably not differ significantly 
from the 1954 total. That the average liability of the firms failing in 
the first 7 months of 1955 was about $40,000, leaves little doubt that 
the majority, if not all of the bankrupt companies, were small 
businesses. 

Your committee believes it entirely pertinent to inquire why more 
of the bloom of 1955’s industrial bonanza did not rub off on small 
business. And again: Why, in a period characterized by three-shift 
industrial activity, tremendous sales volume, and record-making 
profits, do we find such a high rate of small-business bankruptcies? 

Until a rough balance in terms of profits is achieved between small 
and independently operated companies and the giants of American 
industry, our economy cannot be said to be advancing the objectives 
of oor free -enterprise system. That there are obstacles holding small 
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companies back from full participation in the tangible benefits of 
today's markets, cannot be denied.* 

lt is axiomatic that when several large rivals in an oligopolistic 
industry compete keenly for an ever-increasing share of the market, 
the smaller members of that industry bear the brunt of that competi- 
tion. Unquestionably one of the major reasons for the present rate 
of mergers is the inability of many small- and medium-size enterprises 
to retain a profitable share of the market after their larger rivals have 
staked out their claims. 

In recent years, retailers, no less than manufacturers, have viewed 
with forebodings the sharpened rivalry among their big competitors. 
An experience common to small retailers in 1955 was to find that, 
while their sales were running at a satisfactory level, their profits 
had declined as a result of constantly rising costs coupled with severe 
price competition. A nationwide sample of small retailers’ opinions 
on business conditions brought forth the following typical comments: ? 

I am just a display room. A couple of people a day come in here and look over 
an article, check its features, and then buy it from a discounter or jobber. 

All you work for is to pay the landlord these days. 

It’s the big stores. They’re running lots of sales and advertising heavily. 


We small-business men are orphans in this economy. On television, they sell 
refrigerators by giving the downpayment and the monthly payment without even 
mentioning the price. That kind of selling is hard to compete with. 


The supermarkets use our business as a football. You can buy cigarettes for 
$1.69 a carton at a supermarket. They make it up on some other product. To 
pay the rent we have to get $1.85. 

It may well be that small, independent retailers are facing a period 
when the competition from chainstores and mass-merchandising out- 
lets will drastically delimit the opportunities for profitable operation 
of an independent one-store unit. The percentage of chain retail 
sales, excluding motor-vehicle dealers, has shown a small but persistent 
increase since 1951 when chains (defined as 11 or more separate selling 
units) accounted for 21.6 percent of total retail sales. In each year 
since 1951 the share of the chains has inched up fractionally until it 
reached 22.7 percent for the first 9 months of 1955. This trend even 
in its present proportions is significant in that it demonstrates that the 
smaller independent stores have lost some ground to the chains in the 
past 5 years, and this despite a record volume of retail sales. 

Another hazard facing small retailers is the progressive infiltration 
of the retail selling field by manufacturers. Independent automobile 
tire dealers for years have had to contend with competition from tire- 
manufacturer-operated retail stores. In effect, they are often placed 
in the disadvantageous position of having to compete with their own 
sources of supply. A similar incursion into retailing in 1955 drew the 
attention of the Department of Justice to the shoe industry. On 
March 29, 1955, the Department of Justice filed a civil action charging 
that the General Shoe Corp. of Nashville, Tenn., had violated section 7 


*Senator Schoeppel wishes to add the following statement: 

“It occurs to me that there are economic indicia other than those cited in these paragraphs which would 
more adequately convey the relative health of the small-business segment of our economy. I am con- 
cerned that too much weight may be attached to the admittedly meager statistical data which we possess 
and which are quoted herein. Therefore, I shall urge that the staff of the Small Business Committee be 
directed to develop more comprehensive information on the position of small business during the coming 


T Wall Street Journal, August 15, 1955, 








6 ANNUAL REPORT OF SELECT COMMITTEE ON SMALL BUSINESS 


of the Clayton Act. According to the complaint, General Shoe, start- 
ing in 1950, had acquired 18 different corporations engaged in produc- 
ing, distributing, and selling shoes. As the result of this series of 
acquisitions, General Shoe operates 30 manufacturing plants, owns or 
leases 500 or more retail stores, and in the fiscal year ending October 31, 
1954, sold more than 25 million pairs of shoes having a dollar value of 
some $135 million. In support of its complaint charging General Shoe 
with actions which NM competition and tended to create a mo- 
nopoly, the Justice Department advanced five allegations: 

First, competition between General Shoe and the acquired com- 
panies has been eliminated. Second, competition in the shoe industry 
at large has been substantially lessened. Third, competitive manu- 
facturers may be precluded from a market represented by hundreds of 
retail outlets now controlled by General Shoe. Fourth, independent 
retailers who purchase shoes from General may be deprived of a fair 
opportunity to compete with General’s own retail shores. Fifth, the 
acquisition of exclusive rights to use valuable trade names may enable 
General Shoe to maintain or develop advantageous buyer-and-seller 
relationships to the detriment of competing manufacturers and 
retailers. 

Your committee does not wish to single out individually any com- 
pany nor to prejudge the merits of any case pending in the courts.* 
It has not investigated the facts in the General Shoe case, nor does it 
have any knowledge beyond the allegations in the Justice Depart- 
ment's suit. Undoubtedly, the management of General Shoe was 
motivated by a desire to enhance the competitive position of its com- 
pony. The "charges of the De artment of Justice, however, go far 

eyond the issues of General Shoe's expansions in that they may be 
made with equal applicability to many industries in which by one 
Man or another the independent elements are being crowded to the 
wa 

For an unclouded view of competition at work on a titanic scale, 
one need only observe and compare the fortunes of General Motors, 
Ford, and Chrysler with the present position of the three remaining 
independent automobile manufacturers, Studebaker-Packard, Amer- 
ican Motors, and Kaiser-Willys. As General Motors, with 51 percent 
of sales for the first 9 Bh ry of 1955; Ford, with 27 percent; and 
Chrysler, with 17 percent, slug it out in a sales battle which conceiv- 
ably could affect the entire national economy, the question of whether 
the 3 remaining independents can continue to exist on the 5 percent 
of the new car market which they divided among them at the end of 
the first three quarters of 1955, is very much of a moot point and of 
immediate concern to your committee. 


3 The Justice nent on moved to forestall the trend toward monopoly in the shoe industry by 
айы suit in the F. court in 8t. Louis to bloek the proposed r of the Brown Shoe Co., 
of St. Lond “1 of the 5 leading manufacturers in the Un ied pu " with the G. R. Kinney Co., allegedly 
the “піп seller of Fur y Glar Tuus ta tha T Tnited States.” 

The ition of the outstanding stock of Kinney by Brown was to have been consummated 
Decem ‚ап which the Justice Department claims oni violate the antimerger section e the 
Clayton Antitrust A Act. In addition to the p E а er rary pe m Attorney Genera] also 
asked for orders E the Brown Shoe d — r the asset of any cor 

business. Both of сер w manufacturers, 


is- 
$ рм in 1951, 
under direct ownership or арга, 


аге риме under a franchise quem ment with Бома жел of 
some retell outlets to the m chain. 
Justice Department entered suit against the General Shoe Co., of Nashville, Tenn., on 


unds that some 18 acquisitions by General Shoe in the 5y lessened competition in the shoe 
a DINERS QUEM CEARA iy Am nt. e" 
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Here again is to be found a repetition of the familiar pattern that, 
when big companies step up competition to gain sales supremacy, it is 
invariably the small-business man who gets hurt. In the automobile 
industry, the retail dealer is also among the victims. According to a 
management survey of the National Automobile Dealers Association, 
dealer operating profits were 0.6 percent before provision for Federal 
taxes in 1954, the third largest sales year in the history of the auto- 
mobile industry. More than 38 percent of the dealers in the survey 
reported an operating loss for the year. While their operating profit 
for the first 9 months of 1955 stood at 2.6 percent efore Federal 
taxes, the rank and file of dealers have no assurances that the banner 
КЕ and sales vear of 1955 will not see many of them operating 
at a loss. 

In the years immediately ahead, the automotive industry may cast 
long-needed light on the question of what is the maximum amount of 
oligopolistic competition a given industry can stand without adverse 
effects being felt both within that industry and among the industries 
that supply and serve it. Your committee realizes that the auto- 
motive Big Three does not desire the demise of the remaining Little 
Three, which, as matters now stand, constitutes a form of antitrust 
insurance. Nevertheless, it may well turn out that further pursuance 
of the very competitive race now churning the industry may have as 
an involuntary side effect the elimination of one or more of the remain- 
ing independents. In view of this, your committee feels that no time 
used by the Antitrust Division of the Department of Justice and the 
Federal Trade Commission in studying the problems of the automotive 
industry will be misspent. 

In industry after industry, the prevailing trend is in the direction of 
fewer but larger companies. Representative of former multiunit indus- 
tries which have in recent years undergone a marked reduction in the 
number of companies comprising the total industry, is that of malt 
beverages. In 1934 there were 725 breweries; in 1947, only 440; and in 
1955 this number had shrunk to 254 companies operating 289 plants. 
That the remaining small, local, and regional breweries need nourish 
no illusions about the “hard” competition that is in store for them, 
may be gleaned from the comment of August Anheuser Busch, Jr., 
president of the giant Anheuser-Busch brewery, who asserted: 

This is the year that we are going to separate the men from the boys in the 
brewing industry.* 

The home-laundry equipment industry offers yet another random 
example of a business which has bloated into bigger and bigger units 
as the smaller companies have succumbed to competitive pressures. 
In 1940, there were 35 companies producing home-laundry equip- 
ment. Since then 18 have failed or sold out to larger firms. It is 
мыса) that none of the 9 of the remaining 17 companies in this 
field which were large enough to produce a full line of electric appli- 
ances in 1940 has disappeared. Some of this industry’s spokesmen 
believe that the time will soon arrive when it will be impossible for a 
company to stay alive by producing only 2 or 3 types of appliances. 
In the major appliance field, the day of the complete line, with units 
matching in color and design, has dawned, while the days of the 
smaller mdependent producers may be numbered. 


4 Time, the weekly newsmagazine, vol. LX VI, No. 2, July 11, 1955. 
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Illustrative of both the misuses of market-place power and the 
consequent injury to small enterprise is the picture of competitive 
practices presented by the formal charges placed by the Federal Trade 
Commission on October 12, 1955, against one of the Nation’s largest 
producers of frozen dairy foods, H. P. Hood & Sons, Inc., of Charles- 
town, Mass. Essentially the story is one of alleged dealing arrange- 
ments based on irresistible enticements, the offering and acceptance of 
which made a large number of retailers in the New England area the 
exclusive handlers of Hood’s frozen dairy products. The Commission 
complaint specifically charges Hood with inducing retailers to sell 
only its ice creams and other frozen dairy products by granting 
special price discounts and rebates; by providing retailers with refrig- 
erated display cabinets and soda fountain equipment on either a 
sale-lease, or outright loan basis; by servicing this equipment, redeco- 
rating store interiors; and by lending the merchants money without 
charging interest (The Hood Co. denied these charges.) 

Obviously, small producers of frozen dairy products cannot provide 
similar services and sales aids to retailers. "The inability of the 
smaller producers to establish chains of “captive’’ retail outlets is 
undoubtedly one of the prime reasons why there were 2,246 producers 
in 1920 and only 1,521 in 1947. In the words of the FTC complaint: 

Small-business entities in this industry have been and are forced to attempt to 
meet such competitive methods, acts, and practices, but because of lack of capital 
means to do so, many have had to sell out to the larger corporations, including 
respondent Hood, while others have been forced into bankruptcy. 

In calling attention to this competitive situation in the frozen dairy 
foods industry, your committee does so with the disquieting knowledge 
that these selfsame circumstances leading to exclusive-dealing tieups 
have become endemic throughout our entire economy. 

The progressive enslavement of the neighborhood merchant by his 
source of supply aims a double-barrel weapon at the very heart of the 
free-enterprise system. The first shot kills the independence of the 
individual retailer. The second shot then blasts into bankruptcy the 
small producers who formerly supplied these retailers. 

Your committee commends the efforts of the Federal Trade Com- 
mission to stamp out such illegal practices which by their nature injure 
competition. The tremendous task facing the Commission entails 
policing the Nation's market place to insure that economie law and 
order are upheld. While conceding that the Commission's assign- 
ment is one of the most vital to the Nation's welfare entrusted to any 
Federa! agency, and that the Commission by and large discharges its 
responsibilities satisfactorily within tne limits of its personnel and 
funds, your committee nonetheless believes that there is room for 
improvement in the Commission's programs and especially in the 
priorities which it assigns to its various regulatory activities. 

In the fields of antimonopoly and restraint of trade, the Commission 
has broad authority under the Clayton Act, the Robinson-Patman Act, 
the Federal Trade Commission Act, and the Antimerger Act of 1950 
to inhibit industrial concentration through illegal mergers, and strike 
at such trade-restraining activities as price fixing, price discrimination, 

5 In March 1954, the FTO cited eight other major ice cream manufacturers, who in the aggregate self 


ximately one-half the annual national volume of ice cream and related frozen products, on virtually 
lentical charges. 
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exclusive dealing, boycott, and agreements to eliminate competition. 
An assignment of such staggering proportions must require the fullest 
possible utilization of every administrative tool at hand since the 
existence of thousands upon thousands of small businesses is daily at 
stake when the objectives of this legislation are contravened. 

This being undeniably the case, your committee cannot help ques- 
tioning the diversion of so much Commission energy into the field of 
deceptive practices and false advertising. Your committee draws 
upon two recent Commission complaints in this field to question the 
amount of public interest involved and the possible damage to the 
economy as a whole were the practices cited left either unchecked or 
merely called to the attention of either the better business bureau or 
cognizant State and local authorities. The first such complaint 
alleged that Natone Co. of Los Angeles, Calif., manufacturers of 
Talika Eye Lash Creme, misrepresents its product by advertisements 
such as: 

And all because of a cream that’s the beauty talk of the European Continent 
* * * you don’t have to wait weary months * * *. Use this “white magic” 
for 2 weeks and your lashes will look longer and lovelier. 

The second such complaint drew from Erice P. McNair of Liberty- 
ville, Ill., an agreement not to advertise that he had a successful and 
secret method of angling for bass along the lines of: 


Read what bass fishermen say about my secret method of landing the big ones. 


It is difficult for your committee to reconcile the man-hours which 
must have been expended in preparing and prosecuting these two 
cases and scores more of a similar nature, with the overwhelming 
magnitude of the challenge presented by Robinson-Patman Act 
violations, which are omnipresent, and the threat to free enterprise 
implicit in the current wave of mergers. 

So long as a trace of gullibility remains in human nature, purveyors 
of dubious products will always hawk their wares in the national mar- 
ket place until consumer commonsense or some official agency calls a 
halt. False advertising and deceptive practices are the equivalent 
of economic juvenile delinquency. To campaign against this type of 
petty larceny to the neglect of such major economic crimes as re- 
straints of trade on a nationwide basis, competition-lessening mergers, 
exclusive-dealing arrangements which tend to make sharecroppers 
out of once independent businessmen, and all forms of price discrimi- 
nation, becomes, in the belief of your committee, a serious matter of 
misplaced emphasis. 

Roughly $2 million of the Federal Trade Commission’s current 
budget is obligated to combating monopoly, while approximately 
$1,500,000 is being expended against deceptive practices. 

Considering the competitive squeezes being applied against small 
enterprises and the generally deteriorating position of the small- 
business community, your committee feels that a ratio of $10 spent 
curbing monopolistic practices for every dollar spent on deceptive 
practices would bespeak a much keener appreciation of reality. Some 
such change in programing emphasis will have to take place if the 
Commission is to activate fully section 7 of the Clayton Act and its 
other major legislative obligations. 
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In contrast to the Commission’s zest in prosecuting cases involving 
eyelash creams and hair-growing lotions, bas been its lackadaisical 
handling of the quantity-limit ruling on rubber tires and tubes. This 
was the first attempted application of the quantity-limit proviso of 
the Robinson-Patman Act since passage of the act in 1936. This 
first quantity-limit ruling could have constituted a blazing landmark 
in antitrust annals. Instead, the effort to promulgate a quantity- 
limit-discount ruling has been, to date, entirely abortive. Issued in 
January 1952, and under immediate attack by the rubber companies, 
the ruling has bounced around in the courts until, on September 7, 
1955, Judge Alexander Holtzoff in the Federal District Court for the 
District of Columbia voided the rule by granting the tire industry’s 
countermotion for summary judgment. 

In October, the Solicitor General announced the Government’s 
intention of asking the circuit court of appeals to overrule the adverse 
decision of the y district court in which Judge Holtzoff had 
delivered the dictum: 


It appears to me that the Federal Trade Commission never wanted this 
quantity-discount rule invoked for the rubber-tire industry. 


Judge Holtzoff pressed this point further with the comment: 


Apparently the Commission is not very anxious to have the order go into effect. 
That seems strange to the court. 

It is evident to your committee, as it was to the court, that the 
Government's failure stemmed from a deep cleavage within the Com- 
mission itself, at all levels of administration, over whether such a rule 
should, indeed, be issued. Mired thus in internal dissension, it was 
perhaps inevitable that the Commission’s subsequent defense of its 
rule should have been halfhearted if not inept. Your committee can 
only hope that the Commission will profit from this unhappy experi- 
ence. The quantity-limit proviso is too sharp a weapon for the defense 
of free competition to be blunted by administrative bungling. 

In the area of false advertising and deceptive practices, your com- 
mittee continues to observe a predilection by the Commission to shy 
away from some ‘‘tough’’ cases and to bear down on “bait’’ advertisers 
and purveyors of nostrums whose fate might more profitably be left 
to the Food and Drug Administration, the fraud-preventive mecha- 
nism of the Post Office Department, and cognizant State and local 
authorities. Your committee has in mind the recent rash of gasoline 
additives marketed by the major oil companies and about whose 
merits there is a wide divergence of opinion even among petroleum 
technicians. Similar has been the Commission’s hands-off attitude 
toward products containing chlorophyll, of which hundreds of millions 
of dollars worth have been sold to the public on the basis that chloro- 
phyll possesses magic powers to eliminate objectionable odors.* 

In this connection, vour committee invites attention to the quite 
explicit findings of the National Bureau of Standards on chlorophyll 
contained in NBS Circular 491, dated April 17, 1950, and entitled 
“Control of Odors." On page 10 of this technical treatise is the flat 
statement: 


In answer to a question frequently asked, we have no reason whatever to 
believe that chlorophyll ever has anything to do with deodorization. 


“Tt was a wonderful roller-coaster ride while it lasted, and now it has slowed to a walk * * * At the 
—1952-53—industry sources estimate the total take from the sale of chlorophyll products at more than 


Bia milion The leader was the toothpaste industry. Of its $110 million volume, about $46 million was 
chlorophyll products * * *.’’ ; 
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In the light of this statement, and in view of the fact that the FTC 
and other agencies of Government rarely display any hesitation in 
landing with all fours on small-business men who try to market a 
gasoline or petroleum additive and are quite content to accept as con- 
clusive evidence against the product a Bureau of Standards test which 
would probably cost a few hundred dollars (Cf. FTC v. OX'O-Gas), 
your committee finds illuminating the following colloquy which took 
place on May 20, 1955, before a subcommittee of the Senate Com- 
mittee on Appropriations, the witnesses being Edward F. Howrey, 
the then Chairman of the Federal Trade Commission, and Harry А. 
Babcock, Director of the Commission's Bureau of Investigation: 


MISLEADING ADVERTISING 


Mr. Howrey. That is a very serious situation, and it is a very difficult one for 
us, and I would like to explain why. 

I gave you the insurance case. That was fairly easy. All we had to do was 
compare two documents and reach a conclusion. Now chlorophyll was one 
where we asked the Department of Agriculture, I think it was, to make these 
scientific tests. They said they could make them, but it would be very expen- 
sive, it would be perhaps inconclusive because it was a new field, and we just 
decided we would not at this time do anything about it. We have the burden 
of showing that the ads are false or misleading. We have the same problem in 

asoline additives. We have had the Bureau of Standards working on that. 
hey told us it would cost, I think, in the hundreds of thousands of dollars. 

Question. How much money did the Bureau of Standards say it would cost us 
to have tests made on the gas information? 

Mr. Bancock. With respect to these new gasolines, they said we would have 
to duplicate all of the experimental work by the big companies and it would run 
into millions. 

Mr. Howrey. You hear on the radio every day that this gasoline has this 
and that added. We do not know whether it is false or not, and the scientific 
processes or the laboratory procedures are such that it is not possible or feasible 
to determine the facts. 

* * * * ж * ж 


Mr. Howrey. And it is one of the places where we fall down, frankly. We 
are not doing a good job in my opinion on our scientific problems. 


Your committee is impelled reluctantly to the conclusion that, 
with respect to deceptive practices and misleading advertising, any 
company wishing to market a product of dubious merit without 
interference had better be big. 

In the past, your committee also has been uneasy in the observance 
of a somewhat cavalier attitude of Federal regulatory agencies toward 
the convenience of small-business men ensnared in litigation as a 
result of complaints issued by these agencies. Businessmen are re- 
quired at considerable expense to travel great distances to hearings 
and are subject to delays which can easily run the cost of contesting 
an FTC complaint into many thousands of dollars. 

As a result of bringing this situation to the attention of the Com- 
mission, your committee was pleased to receive on August 25, 1955, 
a communication from the Executive Director of the Commission 
which indicated that progress is being made by the Commission to 
make its litigative proceedings less of a burden on small-business 
respondents. Specifically, your committee was informed that, follow- 


* Federal Trade Commission, Docket No. 5040, 


11308—56——2 
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ing a study of this problem within the Commission, these procedures 
were adopted: 


1. Instruetions were issued to the investigative staff to make every effort to 
develop evidence in areas near the proposed respondent’s location. In addition, 
expert witnesses were to be obtained wherever possible in the same area. 

2. Trial attorneys are being assigned to certain of our branch offices. This 
has been done in only three offices to date in order that we may determine whether 
actual economies can be effected. This will enable the respondents to confer 
with trial representatives in their own area and should, we believe, result in 
considerable saving to businessmen as well as to the Commission. 

3. An effort is being made to make greater use of depositions, written inter- 
locutories, and stipulations of fact. As to the former two, we are somewhat 
limited by court decisions which have indicated that respondents have a right 
to have witnesses before our hearing examiners rather than merely written records 
of their testimony. 

4. Our trial attorneys have been instructed to agree to permitting respondents 
to call witnesses during the trial of the Government case where calling such 
witnesses later would necessitate returning to the city where the case in chief is 
being tried. 

5. Our trial attorney is being required to submit proposed trial itineraries at 
the inception of the case to both the Bureau of Litigation and the hearing 
examiner so that consideration can be given to the necessity for hearings in the 
cities listed and the consolidation of various hearings can be considered. 

6. The Commission for some time has had a rule that witnesses should not 
be called for distances in excess of 100 miles. This rule has been modified so 
that our trial counsel now are to consider in every case the advisability from the 
standpoint of economy of bringing witnesses from a greater distance to a central 

int. 

"T * * * all of these steps will not completely solve the problem of a small- 
business man confronted with hearings before our hearing examiners. We plan 
to continue studies in this area and are very hopeful that the above steps and 
others which may be taken as a result of our study will do much to alleviate the 
situation. 


The growth of monopoly, or, more customarily, oligopoly power, 
as a result of mergers, is an aspect of the overall problem of small, 
independent business to which your committee has consistently called 
attention. In its last annual report, your committee stated that it— 
has long been deeply disturbed over the multiplying evidences of concentration 
of economic power in the managements of a relatively few huge corporations.® 

During 1955, your committee looked in vain for some indications 
that it could justifiably discard its apprehensions of former years 
that our economy, from the point of view of small business, is tending 
to become oppressively topheavy. Mergers in manufacturing, in 
retailing, and in banking have been consummated throughout the 
year with clocklike regularity. 

Conservative estimates place the probable number of mergers in 
manufacturing and mining during 1955 somewhat in excess of 500, a 
figure which would exceed 1954’s 387 mergers by approximately one- 
third and would be the largest total since 1930 when there were 799 
mergers. In banking, some 240 to 250 mergers and acquisitions shall 
have been consummated during 1955. This rate may be compared 
with 207 mergers in 1954, 116 in 1953, and 119 in 1952. 

It is difficult to make a conclusive appraisal at any given moment 
of the net effect on our economy of individual mergers and consolida- 
tions. To accomplish this requires a statistical reporting system which 
the Government sadly lacks. The Federal Trade Commission and 
the Department of Justice regrettably must rely on the daily news- 


* 8, Rept. No. 129, 84th Cong., 1st sess., p. 2. 
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paper for their information regarding mergers. "These agencies hear of 
mergers either after the fact or so soon before the fact that they are 
precluded more often than not from effective preventive action and are 
confronted with the discouraging and costly prospect of trying to un- 
scramble corporate omelets which are already on the fire. 

A solution to this problem was proposed by the chairman of your 
committee in May 1955 when he introduced S. 2075, a bill designed to 
plug two loopholes in our defenses against an undue concentration of 
economic power. One provision of this measure calls for prior notifica- 
tion to the Attorney General and to the Federal Trade Commission of 
any proposed merger or sale when any party to such an acquisition has 
assets of $1 million. The other provision would bring bank mergers, 
by means of asset transfers, under section 7 of the Clayton Act, and 
thus remove this exemption which was granted to banks in the Anti- 
Merger Act of 1950. 

S. 2075 won the ready approval of the Department of Justice, whose 
antitrust officials stated in June 1955 that in the past 2 years ''less 
than 30 proposed mergers were presented to us in advance е, " while in 
the same period, **we've gone into 1,600 mergers on our own." Federal 
Trade Commissioner John W. Gwynne also approved the e notifi- 
cation" principle of S. 2075 when he stated in June 1955, “It would not 
seem unreasonable to require corporations planning a merger to keep 
the Government advised from the beginning of their efforts." 

Your committee is particularly hopeful that the banking provision 
of S. 2075 will be enacted during the 84th Congress, 2d session, for 
there are few areas within our economy where concentrated power can 
work more to the disadvantage of small business than in the field of 
credit. Several mergers of huge banking institutions during 1955 in 
New York, Philadelphia, and other large financial centers were con- 
summated without official cognizance being taken of them by the 
Federal Government. Indeed, it was not until late in November that 
the Comptroller of the Currency publicly indicated an attitude toward 
bank mergers by prohibiting the acquisition by three fast-growing 
banks in Nassau and Suffolk Counties, N. Y., of any other “smaller 
banking institutions. 

In contrast, the New York State Banking Department twice in 
November 1955 disapproved banking mergers of considerable magni- 
tude. The first proposed merger would have united the Marine 
Midland Trust Company of Central New York, having assets of $114 
million, with the Auburn Trust Company of Auburn, N. Y., with 
assets of $21,478,000. It was understood that the Banking Depart- 
ment reason for disapproving this merger was that it would have 
tended to lessen competition between the Auburn Trust Co., and the 
$16,800,000 National Bank of Auburn, the only other bank in that 
city. 

A lessening of competition between two other small banks was the 
indicated reason why the banking department turned down the second 
merger proposal in which the County Trust Company of White Plains, 
Westchester’s largest bank, with assets of some $340 million, wished 
to merge with the Ramapo Trust Company of Spring Valley, with 
assets of $8,500,000. The innocent bystander in this deal would have 
been Spring Valley’ s other small bank, the First National, with assets 
of $11,700,000. 
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In noting that small business’ share of total military procurements 
declined to 21.8 percent in fiscal 1955, compared with 25.1 percent in 
fiscal 1954, your committee must assign responsibility for the inade- 
n of this percentage where it rightfully belongs, namely, at the , 

oorstep of the Secretary of Defense and the Secretaries of the Army, 
the Navy, and the Air Force. Your committee does not charge these 
officials with a lack of official interest in the well-being of the Nation’s 
small manufacturing community. Time and again throughout the 
year they have appeared before committees of Congress and explained 
the programs they developed for channeling contract awards to small 
plants competitively qualified to receive them. 

It is not for lack of policy or program directives that the full poten- 
tial for aiding small business has not been realized by the Department 
of Defense. The difficulty resides in the fact that effective imple- 
mentation of these well-meaning directives at the operating level in 
service installations throughout the country leaves far more to be 
desired than praised. There is ample evidence to support the view 
that, Pentagon directives notwithstanding, far too many purchasing 
officers still personally prefer to follow the line of least resistance by 
doing business with big business. To the extent that this is the case, 
the Pentagon’s small-business program is a “paper” program and will 
remain so until the Secretaries and the Assistant Secretaries in charge of 
procurement establish some method of convincing the personnel in 
regional and local purchasing offices that their small-business direc- 
tives are meant to be followed rather than filed and forgotten. 


CONCLUSIONS 


Until the time comes when public and private statistical agencies 
provide systematic and reliable information on small business per se 
in sufficient volume and detail so that the position of independent 
small enterprises within our vast economic complex may be gaged 
with some degree of factual accuracy, economists, public adminis- 
trators and the interested public must rely for the most part on 
scattered and inconclusive indexes, and, from these, chart whatever 
trends are discernible. 

Your committee, while aware of the inadequacy of scant or inexact 
data bearing specifically on the problems of aal business, nonethe- 
less feels that sufficient information is at hand to warrant some obser- 
vations on the general well-being of our small-business community as 
viewed in the final months of 1955. 

The most conspicuous development relating to small business has 
been the growing domination of the market place by large corpora- 
tions. Mergers and acquisitions, no matter now beneficently con- 
ceived, have cut deep into the ranks of independent companies in 
almost every major area of commercial endeavor. An ever-increasing 
number of large companies with surplus cash or tax credits have gone 
on shopping sprees to achieve fuller in tion, either forward or 
backward, or in both directions. Many other corporations have gone 
bargain hunting to diversify their holdings as a hedging device. 

our committee cannot criticize the management of any company 
which consummates a legal merger or — At the same time, 
however, every such action inevitably diminishes the ranks of indi- 


vidual enterprise. It is clear that this process of attrition can continue 
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at its present rapid rate for just so much longer before fundamental 
changes undesired by anyone may in time alter the character of our 
national economy—perhaps beyond ready recognition by the present 
eneration. As our industrial structure becomes increasingly mono- 
Ithic, the small-business community, as such, could take on the aspect 
of a regressive group unnaturally isolated on a size basis in the midst 
of an aggressively expanding oligopolistic national economy. 

Fortunately, there are means available to check the changing center 
of gravity of our national economy and to keep it anchored among our 
millions of small enterprises rather than to allow it to drift upward a.i 
lodge among a few hundred giant companies. 

irst, those Federal agencies charged with the enforcement of anti- 
trust legislation must adopt a more critical approach, though not a 
less objective one, to all mergers and acquisitions which may even be 
suspected of lessening competition. "Those contemplated mergers 
which, after analysis, are considered potentially conducive to 
monopoly, must be promptly forestalled in their incipiency. 

Seen competition must be kept hard but clean. The full force of 
the Robinson-Patman Act and other pertinent statutes should be 
applied against all companies, regardless of size or prestige, whose 
competitive practices are patently illegal and transgress the spirit 
of free competition. 

Third, officials of all Federal agencies having regulatory power over 
business and industry, and especially those bodies such as the CAB and 
the ICC which decree who shall enter and do business in their respec- 
tive fields of jurisdiction and, once within, dictate the opportunities 
for expansion and growth, should reevaluate their policies to make 
certain that they have not strayed from the stated and implied wish 
of the Congress that independent small-business units should receive 
at all times the same considerations accorded the Big Three or Big 
Five, as the case may be, in any given industry. 

Fourth, all agencies of Government should develop an especial 
awareness of the point of view that any action taken in behalf of small 
business is by its nature an action taken to preserve the free-enterprise 
system, upon the competitive vigor of which depends this country’s 
uniquely successful brand of industrial democracy. 








СНАРТЕК 1 
SMALL BUSINESS ADMINISTRATION 


SECTION A. INTRODUCTION 


During 1955, the Small Business Administration once again oper- 
ated for a substantial period in an atmosphere of uncertainty. Its 
first 2-year grant of authority expired on June 30, and legislative 
action on the measure extending its life was not finalized until August 
9 when the President signed Public Law 268 of the 84th Congress. 

Necessarily, the doubt concerning the outcome of congressional 
deliberations on the Small Business Act had an adverse impact on the 
operations of the agency for some weeks in midyear. Nonetheless, 
its established programs ran along without interruption, since there 
was little question that SBA would be continued; the only questions 
concerned details in the act. Furthermore, Wendell B. Barnes 
remained as Administrator, with the same Deputy Administrators 
and other top aides. 

The year 1955 also seemed to witness the acceptance of the fact 
that the Small Business Administration was designed by Congress to 
be an independent agency given a broad mandate to cover all areas of 
small-business problems. Previously, other executive agencies and 
departments had cast covetous eyes on various segments of SBA, 
and at least one department had investigated the possibility of taking 
it over by means of an Executive order or reorganization plan. Testi- 
mony before congressional committees in 1955, however, brought out 
the fact that any such ideas had been discarded, at least officially. 
Your committee feels that this is à healthy sign and should lead to 
que relations between SBA and the agencies with which it has to 


SECTION B. FINANCIAL ASSISTANCE PROGRAMS 


Widespread natural catastrophes during the last half of 1955 proved 
the wisdom of continuing the disaster-loan program formerly adminis- 
tered by the Reconstruction Finance Corporation and of putting it 
under the administration of an agency which would be able to move 
promptly and effectively. While the impact of disaster-loan appli- 
cations tended to divert resources from the business-loan activities of 
SBA and delay the processing of some regular-loan applications, your 
committee has found the business community most understanding of 
that cause of delay and has received no complaints on that account. 

Literally thousands of disaster-loan applications were filed within 
days after hurricanes and unprecedented floods bit the Northeastern 
States in August. Also within days, the Small Business Administra- 
tion had established 20 field offices in 7 States. The collaboration 
between SBA and private banks in working out participating business 
loans was of assistance, since 55 financial бта were made avail- 
able, without charge, by banks, to help staff the 20 temporary offices. 


16 
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Soon, the Small Business Administration's financia] resources for 
disaster loans were exhausted, but a policy was devised whereby dis- 
aster loans were disbursed from the revolving fund for business loans 
at the higher 6 percent rate of interest, rather than at the uniform 3 
percent rate on the emergency aids. As soon as Congress returns, 
your committee will press for immediate action to appropriate more 
funds for the disaster-loan program, so that SBA can refinance current 
loans from its new funds at the lower rate of interest. Meantime, it 
is appropriate to congratulate the Agency for its willingness to take 
the immediate action that it did, rather than to hold all disaster-loan 
applications in abeyance until the first of the year. 

The following table gives some indication of the scope of SBA’s 
activity in the disaster-loan area. Only when it is compared with the 
figures through December 30, 1954, however, does the vastness of the 
call upon SBA during 1955 become apparent. Foi the first 18 months 
of the Agency’s life, it received only 1,277 disaster-loan applications; 
during the first 11 months of 1955 it received 2,738. The applications 
during the earlier period were mainly for repair of storm damage to 
homes, and the dollar amount of all 1,277 applications totaled only 
slightly more than $10 million. The most recent 11 months saw an 
enormous increase in the average size of loan applications, since these 
2,738 requests asked for more than $50 million. Roughly, the same 
comparison can be drawn from the figures on loan approvals. 


Small Business Administration disaster-loan-application activity cumulative through 
Nov. 30, 1955 


| 
| баа | Amount 
| Number | (thousands) 
Applications received ....... EXTA i Sick T 4, 015 | $61, 639 
Applications disposed of: | 
Approved: | | 
Under sec. 302, Defense Production Act !........ à 7| 4, 306 
Under sec. 207 (a), Small Business Act. ............ : xl 421 | ? 8, 393 
Under sec. 207 (b), Small Business Act. ............................. 2,657 | 3 26, 107 
Subtotal........ а дадачон ET e iJ 3, 085 | 38, 806 
КАЛАК Lo Б аа ОКИНИШ ЛЗ АНЕ, MG E dd 388 | 8, 183 
Wit imus »yapplleabi.................--...-..-- жей зов 3, 646 
ЖОМ... LOO ena е реве ан нне А ааа r 3, 719 56, 635 
Арин penadius ad Nov. 20, MEER... .... ec er erue e nr herr nan К Т. с Gu 





! Approved by U. S. Department of Treasury (after processing by the Small Business Administration). 
2 Represents gross amount approved. SBA share of total is $8,113,000. 
C Represents gross amount approved. SBA share of total is $25,591,000. 





The action of Congress in extending the coverage of disaster-loan 
eligibility to drought areas means that this part of the Small Business 
Administration’s work is on the increase. Since approximately one- 
third of all the counties in the United States were classified as “drought 
areas" during 1955, the magnitude of this new task can be appreciated. 
Your committee calls upon the Office of the President and the Bureau 
of the Budget to weigh this responsibility in determining the requests 
for funds to be presented by SBA. To allocate insufficient funds for 
carrying out the responsibility is to make a mockery of the positive 
action of Congress in passing, and the President in signing, the Small 
Business Act of 1955. 
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While the disaster-loan program was the most spectacular of the 
Small Business Administration’s varied activities during 1955, busi- 
ness loans were also made at a steady rate throughout the year and 
steps were taken to speed up the approval of financial assistance to 
worthy small-business firms. For the first 11 months of 1955, appli- 
cations for business loans came to SBA at the rate of about 225 a 
бе; these applications sought about $150 million in the 11-month 
period. 

Your committee is interested in the statistics which show that sub- 
stantially fewer applications were received by SBA during 1955 than 
during the comparable period of 1954. A portion of the drop may 
be attributed to the large number of applications which poured into 
the agency in early 1954, soon after its financial assistance program 
was announced. On the other hand, it would have seemed reasonable 
to assume that more applications would be made as the work of SBA 
became better known and better publicized through the small-business 
community. Furthermore, with the pee into law of the Small 
Business Áct of 1955, the lending authority of SBA was extensively 
broadened, which should also have generated more, rather than 
fewer, applications. In the third place, the accelerated pace of the 
national economy should have brought more plans for expansion, 
modernization, and increased working capital to the small business 
agency. Apparently, internal financing and other sources of credit 
were utilized to a greater extent during 1955. A further look at this 
subject follows in the report's chapter on financing. 


Small Business Administration business-loan-application activity cumulative through 
Nov. 30, 1955 


| 
| 


2 
f | Amount 
Number | (thousands) 


ОНОН ИИО (pap uva tma prada tid idis 
Applications disposed of: 
Approved: 


і v : 
Deferred participation loans. ... 
Immediate participation loans. ... 
Direet loans.............. à 
BM acceso suena Le en) 2, 152 | 
Declined анаа Арын дыбы м ыр Ыр d] 3, 332 | 
Withdrawn by applicant . A edu. o ph. 3 1, 067 | 


Applications pending at Nov. 30, 1955: 
НОВОМ а аара 
ТОНИ ОНИ... о раан оша 


а ааа а e a T Д AUI OA 


1 Represents gross amount approved, Small Business Administration share of total is $90,144,000. 


In its last annual report, your committee called for further steps to 
expedite the handling of loan applications by SBA, both to reduce its 
backlog of applications and to cut the time required to make a deter- 
mination on a request. Early in 1955, the Administrator delegated 
additional authority to regional offices to approve certain loans with- 
out referral to the Washington office, thereby materially reducing the 
time needed to handle such loans. The reduction in SBA’s backlog 
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continued from the latter part of 1954 through the first 6 months of 
1955, but, as has already been noted, the deluge of emergency appli- 
cations for disaster loans, beginning late in July, has reversed the 
trend and brought the number of unacted-upon loans to a level only 
slightly lower than at the beginning of the year. It is expected, 
however, that with the lessening of the disaster burden during the 
last 2 months of 1955, a further drop in the backlog would result. 
Present figures show that the average application takes a month from 
filing to final determination. 

A slight increase in the percentage of loans approved by the Small 
Business Administration also is shown by 1955 statistics. As of 
December 31, 1954, SBA had approved 36.4 percent of the applications 
on which a decision had been reached. During the first 10 months 
of 1955, a favorable nod was given to 40 percent of the requests for 
assistance, bringing the cumulative percentage of approvals up to 
37.8 percent. Your committee is still unable to make any sort of a 
final determination whether SBA is being too strict or too lenient in 
its lending policy. Again the decision must be based on purely 
pragmatic considerations. In only a few cases has the committee 
received concrete complaints that the agency’s decisions were too 
strict. While the Senate Small Business Committee’s policy of not 
interjecting its opinion in opposition to that of SBA is well known, 
it is felt that numerous specific examples would have been referred 
to the committee if widespread dissatisfaction with the agency’s 
handling of the loan program were felt. Conversely, SBA’s record 
indicates that only 9 of its business loans are presently in default and 
only 44 are more than 30 days delinquent. Enough time has now 
elapsed for the patently poor loans to have been revealed. 

At a hearing before your committee in March, the Administrator 
was cautioned that the members of this committee, as sponsors of the 
legislation, had given the Small Business Administration a broad 
mandate to assist smal] business in the financial field. While SBA 
was to protect the interests of the public in assessing the loan applica- 
tions, it was also expected to be courageous enough to make loans 
which private institutions had declined. In essence, your committee 
warned SBA against too narrow an interpretation of the phrase “all 
loans made shall be of such sound value or so secured as reasonably 
to assure repayment" (sec. 207 (a) (1)). 

A comparison of the following table on the use of proceeds of SBA 
loans with a similar one prepared for the committee a year ago reveals 
one fact which may be significant. As of December 51, 1954, 42,5 
percent of the dollars from SBA loans was assigned to increase working 
capital, while that percentage has fallen to 39.7 percent in the current 
table. Similarly, the amount going into equipment has fallen from 
9.9 percent to 9.6 percent. The largest increase shows up in the 
“consolidation of obligations" category which rose from 22.4 percent 
to 24.7 percent in the 10 months under study. Your committee is 
hopeful that SBA is not merely refinancing firms, even though it is 
aware that such help is often sufficient to attract private investment 
in the firm so aided. Nonetheless, the opportunity for SBA to assist 
firms to expand and modernize must never be subordinated to the 
juggling of books and debts. 








20 ANNUAL REPORT OF SELECT COMMITTEE ON SMALL BUSINESS 


Small Business Administration—Use of proceeds of business loans approved 
cumulative through Sept. 30, 1955 


Loans approved 


Percent of 
Amount total 


TOR obe еа 


Working capital.. 

Facilities. ..... n 

Consolidation of obligations... E AL E WEA E E a PA AAR AEN AE. E E 
Equipment........... BisLo si oE о р ое Ооа ус 9, 308, 635 


Current data indicate that few changes have occurred in the type 
of industries which have been successful in obtaining Small Business 
Administration loans. The most striking shift has Bean the drop in 
the total number of loans going to manufacturing industries and the 
rise in the percentage going to the service trades, which accounts for 
most of the rise in the total to nonmanufacturing industries. The 
50.9 percent of all loans going to manufacturers in the table below 
compares with a total of 53.7 percent of the successful applicants in 
that classification as of the end of 1954. 


Small Business Administration business-loan applications received and approved, 
by industry, cumulative through Sept. 30, 1955 


Loans approved 
Industry 


amount 


joe 


Manufacturing industries: 
rdnance and accessories b $109, 300 
S УУ Аа реа» с» a aaa a ае H 11, 027, 360 
Textile mill products ў è 2, 049, 000 
Apparel and other finished products, ete : | 853, 167 
Lumber and food products (except furniture) .....................-- £ 5. 4, 590, 950 
Furniture and fixtures , £ 2, 242, 500 
Paper and allied | „6 646, 850 
nting, publishing, and allied industries 3! V 1, 587, 300 
Chemical and allied products . 2, 313, 150 
Petroleum and coal products à 695, 200 
Rubber prod А 564, 500 
Leather and leather products... B ы 239, 000 
Stone, clay, and glass products. ý 3, 674, 285 
Primary metal industries | 2, 595, 000 
Fabricated metal products (except ordnance, machinery, and trans- 
2m equipment) М 5, 609, 117 
achinery (except electrical) * 9, 065, 400 
Electrical — , equipment and supplies р 3, 062, 248 
Transportation eq os $ 2, 494, 378 
Professional, scienti and controlling instruments; photographic 
and optical goods; watches and clocks 
Miscellaneous raanufacturing industries 





Nonmaufacturing industries: 
Poultry hatcheries, greenhouses, crop specialties, forestry, fisheries, 


Transportation, анана, and other publie utilities 
Wholesale and retail trad 
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| мҝ млю 
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The Small Business Administration has continued to work with 
private banking institutions and with State and regional development 
corporations. deberian. its program of financial counseling has 
been expanded as more of the efforts of its financia] specialists is avail- 
able for such work. Agency officials have told your committee that 
such assistance represents a major accomplishment of the agency, 
even though its worth cannot be measured. 


SECTION C. SBA ACTIVITIES IN THE FIELD OF PROCUREMENT 


While cuts in military spending have been made during the past 2 
or 3 years, the United States Government remains by far the largest 
purchaser of goods and services. Despite plans, policies, and pro- 
grams of congressional committees and executive agencies, the problem 
of increasing the share of that business going to small-business firms 
continues unsolved. The Small Defense Plants Administration and 
the Small Business Administration have been given grants of authority 
in this field, since Congress has always recognized the difficulties in- 
herent in planning and implementing a comprehensive program de- 
signed to guarantee a fair share of military dollars for smaller firms. 

The four methods by which SBA has attempted to increase small- 
business participation were treated in some detail in vour committee's 
last annual report. Furthermore, a later chapter on military pro- 
curement will discuss the Department of Defense-Small Business 
Administration joint-determination program. 

Few new weapons were given SBA during the past year and no 
personnel added to make existing programs more effective. The 
Administrator told your committee in March that he was desirous of 
doubling the number of SBA people working in this field, from the 
average of 18 in 1954 to 36 during fiscal 1956. As passed by Congress, 
however, the appropriation act for SBA did not provide for such an 
increase, and the Administrator has deemed himself unable to transfer 
any personnel from other programs to the field of Government 
procurement. 

Next to the joint determination program and efforts to assist in the 
wider use of subcontracting by major prime contractors, the use of 
certificates of competency undoubtedly offers the greatest leverage 
for SBA in its attempt to help small business get Government con- 
tracts. By certifying as “competent” smaller fabricators, the agency 
has channeled 109 contracts to low bidders, thus saving substantial 
sums for the Government as well as broadening the base of military 
procurement. Your committee estimates that SBA certificates have 
brought about direct savings of $607,500 and indirect savings in even 
greater amounts through expanded competition for these awards. 
The latest statistics reveal that there has been a high standard of 
completion on schedule on these contracts, even though the procuring 
officer had originally ruled out the low bidder because of his doubts 
about their competency to produce to specifications and on schedule. 

During 1955, the Small Business Administration concluded agree- 
ments with other agencies of the Government calling for joint deter- 
mination programs to increase the small-business share of the pur- 
chasing programs of those agencies. The General Services Adminis- 
tration, the important purchaser of common-use items for the Federal 
Government, was the most recent agency to sign a joint-determination 
agreement with SBA. 
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SECTION D. PRODUCTION AND MANAGEMENT ASSISTANCE 


The vastly expanded products assistance program of the Small 
Business Administration is the most notable landmark in the SBA's 
varied production- and management-assistance operations. Although 
it was initiated almost 2 years ago, the utilization of the products 
assistance program increased manyfold during 1955. In bringing 
together those who have products or processes to market and those 
searching for diversified or improved output, SBA claims substantial 
achievements in trying to overcome the inherent disadvantage suffered 
by small business in lacking the research and development facilities 
of their larger competitors. 

Small-business courses offered by colleges and universities in coop- 
eration with SBA continued throughout 1955 and seem to have been 
well attended and well received. "They will be expanded during the 
coming year. Likewise, SBA, often in conjunction with the Depart- 
ment of Commerce, has prepared and distributed additional publica- 
tions in its management- and technical-aids series. 


SECTION E. CONCLUSIONS 


While your committee feels that the place of the Small Business 
Administration as an independent agency of the Government is more 
secure as 1956 begins than it has ever been before, many problem 
areas remain. Corrosion of its broad charter still threatens, either 
through the resistance of departments and agencies with which it deals 
or through the continued disuse of its powers by SBA itself. 

As an example, your committee calls to witness section 203 of the 
Small Business Act of 1953, which directed SBA to make a detailed 
definition of what constitutes a small business for the purposes of the 
act. For over 5 years, staff work has been undertaken by the Depart- 
ment of Commerce, the Small Defense Plants Administration, and the 
Small Business Administration to work out a rational definition of 
small business. For all that time, the Department of Defense has 
clung to its illogical dividing line of 500 employees to differentiate 
between “small” and “large,” regardless of "есен the company in- 
volved was making tanks or bobbypins. For the past 4 years, SDPA 
and SBA have been actively engaged in an effort to get the Depart- 
ment of Defense to accept & more realistic formula and have exhibited 
a surprising amount of patience and understanding with Defense’s 
objections. Now your committee is distressed to learn that SBA is 
about to retreat and leave the field in the possession of the Pentagon 
and its 500-employee standard. 

A second example was covered by your committee in its public 
hearings and report on the maintenance of the mobilization base.’ 
SBA was specifically given the authority to work with other Govern- 
ment agencies in formulating broad policies which would affect the 
small-business segment of the economy. Yet the Office of Defense 
Mobilization and the Department of Defense both issued their orders 
and implementations on the mobilization base without any apparent 
thought of the responsibility and the resources of SBA. расава all 
of the blame cannot be placed on ODM and the military in this 
instance, for it may well be that SBA has not been aggressive enough 


1 8. Rept. No. 1272, 84th Cong., ist sess., July 30, 1955, entitled “Maintenance of the Mobilization Base.” 
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in carrying out the broader aspects of its task. Nonetheless, the duty 
devolved upon both parties to work together on such important mat- 
ters and it was not until after the Senate Small Business Committee 
interceded that SBA was brought into the mobilization-base discus- 
sions and determinations. 

Your committee is also concerned over reports that the Small 
Business Administration is considering abdicating more of its duties 
or turning them over to other executive departments. While the 
Defense Department is responsible for military procurement, the 
Treasury Department is responsible for tax policies, the Commerce 
Department for general promotion of and assistance to business, the 
Business and Defense Services Administration for allocation of ma- 
terials, the Office of Defense Mobilization for mobilization policies 
and tax amortization certificates, it is still true without any question 
that Congress designed the Small Business Administration to be а 
one-stop service station for assisting small business. To the extent 
that SBA falls short of fulfilling its mission, it leaves a vacuum and 
reduces the potential of the 4 million small-business firms of the 
Nation. 

In several specific areas, the Small Business Administration showed 
itself to be too willing to continue along well-charted paths while 
avoiding or vetoing plans and programs which could expand SBA’s 
role as promoter of the interests of small business. During the debate 
on the extension of the Small Business Act, the Administrator spoke 
against any increase in the lending limit from $150,000 to a higher 
limit, even though he admitted cases had come to his attention 
where the higher limit would have helped fill a legitimate and worthy 
small-business need. Congress overruled the Administrator and upped 
the ceiling on the Government’s share of any small-business loan to 
$250,000 and SBA has subsequently made good use of the new maxi- 
mum figure. Either timidity or pressure from his colleagues on the 
loan policy board seems to have influenced the Administrator’s 
negative plea. 

In the field of procurement, the Small Business Administration has 
refused to utilize one of its strongest tools. Congress has given it 
the power to take prime contracts from Government procuring officers 
and to provide for their completion by letting subcontracts to busi- 
ness firms. Undoubtedly, such authority must be exercised carefully, 
for it could lead to unfortunate results if not used wisely. Your 
committee recognizes that SBA assumption of prime contracts would 
require skilled personnel and some courage, but it feels that SBA 
could effectively exert much leverage on procuring agencies through 
a willingness to make judicious use of that power. 

Likewise, it appears to your committee that an agency charged with 
responsibilities for the welfare of small business, as well as authority 
over the disaster-loan program, would have given extensive construc- 
tive thought to some form of financial protection against natural 
catastrophes. When 170 out of a total 200 businesses in a single 
town can be wiped out in a few hours, as was the case recently in a 
Connecticut city, offering loans is only one answer. The Small Busi- 
ness Administration could better meet its obligations if it would spend 
more time on these broader problem areas where a new or more effec- 
tive program could help or protect literally millions of small firms. 
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Your committee realizes that budgetary considerations enter into 
decisions on which of SBA ramparts should be manned and which 
necessarily must be left unguarded. Nonetheless, the lament of 
understaffing must not be allowed to be a defeatist alibi. Rather, 
those in charge of the Small Business Administration must weigh 
relative values and take courageous action to meet the most important 
responsibilities, even if it means giving a lower priority to more routine 
or more easily encompassable duties. To duck the tough ones, to 
concentrate only on the known programs, and to ignore the broadest 
ре would bring about the disillusionment of Congress and small 

usiness in general with SBA and lead to its early demise. 





СНАРТЕК П 
MILITARY PROCUREMENT 


SECTION A. INTRODUCTION 


There was little cause for joy by those concerned with the plight of 
the small-business man when the Department of Defense released its 
procurement statistics for fiscal year 1955. While the net value of 
defense spending increased $3 billion from fiscal 1954 to fiscal 1955, 
the small-business man received only 10 percent of that increase. 
Based upon the net value of procurement, there were significant 
decreases across the board in the percentage of small-business 
participation: 

Army, from 76.5 to 42.6 percent. 
Navy, from 21.7 to 19.1 percent. 
Air Force, from 10 to 9.3 percent. 

This represents a total decrease in the Department of Defense 
from 25.1 percent in 1954 to 21.8 percent in 1955. 

Although comparable statistics for new procurement indicate a 
slight increase for total procurement, the percentage is somewhat 
lower than that of net procurement, as follows: 

Army, from 35.1 to 36 percent. 

Navy, from 17.5 to 15.4 percent. 

Air Force, from 8.1 to 7.6 percent. 

Department of Defense, from 15.8 to 15.1 percent. 

These statistics are, in some respects, a measure of the small- 
business programs in the prime contracting fields. 

These programs of the Department of Defense have always been 
a matter of acute interest to your committee, for the small-business 
man has proved that through his resourcefulness and elasticity of 
operation he has a definite and important place in the current defense- 
production capacity of the country, and an indispensable role in that 
capacity in the event of mobilization 

‘our committee’s objective is to insure that the declared policy of 
Congress that small business receive a fair proportion of Government 
purchases and contracts, is effectively and efficiently implemented by 
its purchasing agencies. So that your committee may have a realistic 
and accurate picture of’ the small-business programs within the 
departments, it maintains constant liaison with representatives of 
the military who are actively engaged in the program. In addition, 
representatives from the procuring activities appeared at public 
hearings where specific and general problems of procurement were 
discussed. 


SECTION B. DEPARTMENT OF DEFENSE PROCUREMENT PHILOSOPHY 


Necessarily, any effective program depends upon the philosophy 
of those persons charged with the responsibility of formulating the 
policy upon which that program will be implemented. With this in 
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mind, your committee invited Thomas P. Pike, Assistant Secretary 
of Defense (Supply and Logistics), to appear before your committee 
at its annual public hearings on military-procurement problems. 
He disclosed the current thinking in regard to the position of small 
business as it relates to the purchasing activities of the Army, Navy, 
and Air Force. 

Mr. Pike indicated three major avenues through which he could 
assist small firms to get their fair share of defense contracts: : 

1. The formulation of good, sound policy. 

2. The stimulation of enthusiasm and determination in those 
charged with carrying out these policies. 

3. The wholehearted cooperation with Congress, the Small 
Business Administration, and other agencies of Government which 
have related responsibilities. 

Your committee deemed it worthwhile to examine each one of these 
avenues as stated by Mr. Pike. 


1. Formulation of good, sound policy 

The policy of the Department of Defense has been formulated upon 
a concept of “fair share," as stated by Mr. Pike to be “all they [small 
business] can get for themselves when they are given an open and fair 
corr petitive opportunity.” As set forth in the Department of Defense 
Directive 4100.10, dated December 16, 1954, that policy has as its 
objectives— 

(1) To make it easy for small firms, if qualified, to get on mili- 
tary bidders’ lists. 

(2) To assure that they are solicited for bids or proposals after 
they have secured listing as sources. 

(3) To divide procurements into reasonably small, economical 
production lots so they can bid on them. 

(4) To give them the information they need to prepare their 
bid intelligently. 

(5) To give them a reasonable period of time to prepare it. 

(6) To establish delivery schedules that are reasonable in rela- 
tion to needs. 

(7) To seek continuously and actively for new small-business 
suppliers. 

Your committee is encouraged by this top-level policy statement 
and the objectives set forth therein, but it is also aware that without 
a realistic implementation it will serve no useful purpose. Surely, 
every effort must be taken to insure that those in responsible positions 
carry out the policy in detail. It was with this in mind that Mr. Pike 
set forth his second avenue of approach. 


2. The stimulation of enthusiasm and determination in those charged 
with carrying out these policies 

Those persons charged primarily with the implementation of 
Department of Defense policy are the procurement Secretaries of the 
military departments. Each of the Secretaries has a small-business 
adviser who may report directly to him. Upon the enthusiasm of 
these men and the support which they receive depend the success of 
the entire program. ‘That support must be all inclusive: it must 
extend not only to the small-business adviser but to every small- 
business specialist, wherever he might be located. One discouraging 
note was sounded at this year’s hearings when your committee learned 
that in one instance an Air Force small-business specialist’s job 
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classification had been downgraded upon the recommendation of 
position classifiers from the Civil Service Commission. Recognizing 
the significance of this action upon the entire program, the Assistant 
Secretary of the Air Force (Manpower and Personnel) initiated an 
immediate appeal to the region. Although that appeal was denied on 
October 26, 1955, the Assistant Secretary advised your committee: 

The Air Force intends to further document the case and submit it to the 
central office of the Civil Service Commission for review of the decision of the 
eighth region. 

Although only one position is involved in this case, it is the first of its kind to be 
reviewed by the central office of the Civil Service Commission at the request of the 
Air Force. The Air Force is keenly interested in the final outcome of this case 
as it recognizes that this decision may establish a precedent on which the classifica- 
tion of similar and related positions will depend. Thus, if this downgrading is 
upheld, the Air Force anticipates that it may expect parallel actions in connection 
with similar small-business-specialist positions across the board within the Air 
Force, 

In this instance, the appropriate Secretary recognized his responsi- 
bility to insure that the small-business specialist is adequately com- 
pensated. Equally as important is the procuring Secretary’s 
responsibility to maintain sufficient personnel for the aggressive 
implementation of the program. 

Your committee trusts that the ax of the so-called economy drive 
will not fall on the neck of the small-business program. It is cognizant 
of the need for economy in Government—surely the small-business 
programs have contributed to that economy—but the small-business 
programs of the military departments should not have to bear the 
brunt of recurrent economy drives. It is mindful of the experience 
of the Department of the Army in 1953 when 205 small-business 
specialists and representatives were relieved of their assignments and 
positions at camps, posts, and stations, only to be later reinstated 
when it became apparent that the effectiveness of the entire program 
was jeopardized, with a resultant loss of the spirited competition 
which small business injects into procurement. And, yet, bodies 
alone are not sufficient to insure an aggressive and effective pro- 
gram. All too often civilian and military officers alike are assigned 
extra duties as small-business representatives, with little regard as 
to the specific qualifications of the person or his interest in the pro- 
gram. The action taken by the military departments to select, 
orient and educate all small-business specialists and representatives, 
whether they be full- or part-time, is indicative of the basic support 
existing in each command for the small-business program. It was, 
indeed, encouraging to learn of the recent tours conducted by the 
Assistant Secretary of the Army (Logistics and Research and Develop- 
ment) F. H. Higgins throughout the Nation where he appeared before 
council meetings of small-business specialists and representatives from 
each area. His presence in the field, aside from the most beneficial 
educational aspect, placed a top-level emphasis on the small-business 
program which could not have been achieved by any number of 
directives. 


3. The wholehearted cooperation with Congress, the Small Business 
Administration, and other agencies of Government which have 
related responsibilities 

Mr. Pike, in setting forth this third avenue of approach, recognizes 
the important and singular position which the Small Business Admin- 
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istration oceupies in Government procurement, and the duty which 
the pn agencies owe that agency. 

The Congress has determined that SBA shall have power, ‘“when- 
ever it [the SBA] determines such action is necessary," among other 
things: 

(a) To consult and cooperate with officers of the Government having procure- 
ment powers in order to utilize the potential productive capacity of * * * small- 
business concerns; 

(b) To obtain from any Federal department, establishment, or agency engaged 
in procurement * * * such reports concerning the letting of contracts as it may 
deem pertinent in carrying out its functions under this title; 

(c) To make studies and recommendations to the appropriate Federal agencies 
to insure that a fair proportion of the total purchases and contracts * * * be 
placed with small business * * *, to insure that a fair proportion of Government 
contracts for research and development be placed with small-business concerns 


* o» * 

It is noteworthy that the Congress has vested in the Small Business 
Administration a discretion to determine its areas of interest in the 
field of procurement. Before a public hearing of the full committee 
in March, the statement of Wendell B. Barnes, Administrator, Small 
Business Administration, that— 
there is a tendency * * * [by the Defense Department] to restrict the areas in 
which we are thought to have an appropriate interest— 
indicates the probable existence within the military departments of a 
misunderstanding over the scope of authority which the Congress has 

iven the Small Business Administration. Certainly, no action should 
taken or suggested by the military departments or any other Gov- 
ernment procuring agency which is designed to limit the extent of 
SBA activity. Any such action would be inconsistent with the atti- 
tude expressed by Mr. Pike in his statement to the committee: 

According to the law, Mr. Barnes is directed to consult and cooperate with 
procuring agencies and, of course, it takes two to cooperate. Well, it is my firm 
intention to make this job of Mr. Barnes and of the Small Business Administra- 
tion as easy and as productive of worthwhile results as we in Defense possibly 
can. 

Mr. Pike’s position, properly implemented, sets the pace for the type of 
cooperation which your committee feels SBA must have to be effective. 

That position was established by publication of Department of 
Defense Instruction No. 4100.9, dated November 4, 1955. This 
directive represents a substantial step forward in the creation of an 
effective partnership between the Small Business Administration and 
the Department of Defense. The directive cancels Department of 
Defense Instruction No. 4100.9, dated March 10, 1954. Perhaps 
the most encouraging feature of the new directive is its mandatory 
aspect. One of the weaknesses of the superseded instruction was that 
its application was permissive only. It lacked the authority which 
the contracting officer so often needed to make decisions amounting 
to departures from procedures established prior to the small-business 
program. When the new directive is properly implemented, the 
contracting officer has that authority and, if his decisions are made 
consistent with the evident intention of this directive, they will 
necessarily increase small-business participation. Your committee 
considers this directive of such importance that it shall point out, to 
some extent, wherein it differs from the old: 

1. The screening of procurements by the Small Business Admin- 
istration representatives will no longer depend upon the discretion of 
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the procuring activity, since the new directive makes it mandatory 
that SBA shall have an opportunity, upon its request, to review 
proposed procurements of $10,000 and over. Although the provisions 
with reference to screening of procurements contain the clause “when 
properly authorized and cleared for security,” the interpretation of 
that clause by SBA and the Department of Defense gives the Admin- 
istrator of SBA the sole responsibility to make those determinations. 
Permission is also granted SBA representatives to screen procurements 
for less than this amount when it is mutually agreeable. 

2. An important innovation is the mandatory feature of the 100 
percent set-aside program. The contracting officer is directed to make 
100 percent set-asides when it has been determined to be (a) in the 
interest of maintaining and mobilizing the Nation's full production 
capacity, or (b) in the interest of war or national defense. While the 
old directive required the contracting officer to be assured that a 
100 percent set-aside would afford *adequate competition," the new 
directive has no such requirement. Your committee does not feel 
that the deletion with reference to competition will, in any way, reduce 
the competitive feature of set-aside programs but it does eliminate the 
possibility of varying interpretations by contracting officers about 
what is adequate. 

3. When the entire amount of à procurement cannot be set aside 
for small business under the 100 percent set-aside program, the new 
instruction directs that partial set-asides be made in the event the 
quantity to be procured can be divided into two or more economic 

roduction runs and there are two or more small-business sources 

nown or believed to have the technical competence or productive 
capacity to supply that portion of the procurement to be set aside. 
The contracting officer is also required to make a maximum use of 
small-business capacity in establishing that portion to be set aside. 

4. Although the old directive made no provision for providing 
operating facilities for SBA representatives, the new instruction speci- 
fies that appropriate desk space and telephone facilities shall be pro- 
vided SBA representatives, whether they be on a full- or part-time 
basis. 

5. A most significant change is that of providing an opportunity 
for SBA representatives to have access to classified information. 
Until this time, in many cases, the SBA representative was precluded 
from screening a procurement which was classified, notwithstanding 
the fact that he had been cleared for security reasons by his own 
office. Necessarily, this tended completely to eliminate any activity 
by SBA in the field of research э) development. Under the new 
instruction, SBA representatives may screen all procurements, not- 
withstanding their classified nature, when they are otherwise entitled. 

Your committee has been advised by SBA that it now stands ready 
to implement fully the provisions of this instruction. It is hoped that 
the proper implementation by the departments will be accomplished 
without delay. Your committee will follow the matter closely. 


SECTION C. ADVERTISED VERSUS NEGOTIATED CONTRACTS 


Your committee has never completely agreed with the position 
taken by the military departments on the general subject of adver- 
tised, as compared to negotiated, methods of procurement. The 
small-business community generally is satisfied that it has a better 
opportunity to participate upon an advertised procurement than it 
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does on a negotiated procurement. Your committee shares this belief 
primarily because of the more widespread information concerning 
advertised procurements. 

The provisions of the Armed Services Procurement Act of 1947 are 
most definite with reference to negotiated procurements. It is not 
only with the concern of small-business participation that your com- 
mittee has taken an interest in advertised and negotiated procurements 
but also with the apparent circumvention of the provisions of that act. 
The original law governing the method of making contracts was sec- 
tion 3709, Revised Statutes (41 U. S. C. 152), and the Federal Prop- 
erty and Administrative Services Act of 1949 (41 U. S. C. 253). 
These acts require that all purchases and contracts for supplies and 
services shall be made by advertising, with certain exceptions. Those 
exceptions are contained in section 2 (c) of the Armed Services Pro- 
curement Act. "The first exception, section 2 (c) (1), provides that 
contracts may be negotiated without advertisement when it is deter- 
mined to be necessary in the public interest during a period of national 
emergency. "There are numerous other specific exceptions in the act 
which allow the services to negotiate contracts. The continued 
blanket use of section 2 (c) (1) as a basis for negotiating contracts 
renders inoperative certain limitations and requirements of the other 
exceptions, such as delegation of authority and reporting to the 
Congress. 

Your committee was fortunate in having the views of the General 
Accounting Office in regard to this matter. J. E. Welch, the Assistant 
General Counsel, informed your committee that on March 12, 1954, 
the Comptroller General had submitted his views on the entire problem 
to the Secretary of Defense. The Secretary of Defense replied on 
August 20, 1954, stating several reasons why the Department of 
Defense thinks the authority of section 2 (c) (1) should continue to be 
used. He stated in his letter: 

* * * T believe that abandonment of the authority of section 2 (c) (1) would not 
be in the public interest for the present. This is not to say, however, that we are 
insensitive to those conditions which have changed since the authority was 
invoked, or that we have any intention either of perpetuating the authority 
beyond the time when its use is no longer justified or of utilizing negotiation at 
e given time on a broader basis than the circumstances warrant. 

fully agree with your recommendation that periodic reviews be made of the 
necessity for continuation of this authority and will see that such reviews are made. 
I recognize, further, that formal advertising should be used to the greatest extent 
practicable. While we are continuing to cite section 2 (c) (1) as authority for 
negotiated procurements, we have required that the use of negotiation be supported 
by documentation justifying the use of this method of procurement in each case. 

Mr. Welch, stating the position of the General Accounting Office, 
took exception to the Secretary’s statements when he testified: 

Consequently, despite the Secretary’s views, we believe that the blanket 
authority to use section 2 (c) (1) should be eliminated and that appropriate use 
should be made of the 16 other exceptions provided by the act. If the use of 
section 2 (c) (1) were eliminated, it is conceivable that a number of contracts 
which otherwise might be negotiated would be awarded by advertising in accord- 
ance with the general policy of the act and in recognition of the higher degree of 
normalcy prevailing in present-day market conditions. Also, circumvention of 
the safeguards im A Ge the Congress in the use of the negotiated authority 
under the act would no longer be possible. 


One significant part of Mr. Welch’s testimony was the conclusion 
that there had not been brought to the attention of the General 
Accounting Office a single case where it was necessary to negotiate the 
procurement when an exception, other than section 2 (c) (1), would 
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not have been applicable. It is interesting to note that the use of 
section 2 (c) (1) to que» negotiating a procurement greatly handi- 
caps the General Accounting Office in a proper discharge of its 
responsibilities. Mr. Welch told your committee that the use of the 
section rendered them unable— 

to police the procurement as compared to what our authority would be if the 
procurement were advertised. When negotiation authority is used, the rules and 
restrictions that are applicable to procurement by competitive bidding no longer 
apply, and the Department is more or less free to operate in most any manner that 
they care to and we can’t question the procedures. 


This is true in view of the fact that the General Accounting Office 
can question administrative determinations under section 2 (c) (1) 
only when that determination is patently erroneous, arbitrary or 
capricious. 

R. F. Keller, Assistant to the Comptroller General, pointed up the 
problem again when he commented: 

In connection with negotiated contracts, I won’t say we are powerless. We are 
powerless to direct an action like we can when a procurement is under section 
3709, but we can raise questions as to what has gone on in connection with a 
particular negotiation, but if the contracting officer, or the contracting department 
does not care to consider any observations we may have, our hands are tied. 
There is nothing further we can do because the Department has the final authority. 


These comments compel the conclusion that by the use of section 
2 (с) (1), the General Accounting Office is rendered ineffectual in its 
review of negotiated procurements; thus, the very agency established 
by Congress to supervise and watch over the expenditure of the 
taxpayers' money is circumvented. 
here follows a statistical breakdown of military prime contracts 
with business firms for work in the United States: 


Military prime contracts with business firms for work in the United States: net value 
of advertised and negotiated procurement actions, by department and by type of 
procurement, fiscal year 1955 
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SECTION D. SUBCONTRACTING 


Your committee has historically placed major emphasis upon the 
importance of prime contracting, and still feels that then should be a 
continuing effort to insure maximum participation by small-business 
men in competition for the awarding of prime contracts. However, 
your committee appreciates that when military expenditures are re- 
duced and purchasing is on the decline, more emphasis is justified on 
subcontracting, since fewer prime contracts are available. In many 
instances, the small-business man finds himself at a competitive dis- 
advantage. Therefore, he will inevitably turn to subcontracting to 
get his share of the Government contract dollar. So it is in order 
and absolutely necessary that the military departments adopt as a 
part of their small-business program, policies designed to insure that 
the small concern will have a competitive opportunity to participate 
in Government procurement as subcontractors. 

In recognition of the need for a top-level subcontracting policy 
applicable to all the services, the Assistant Secretary of Defense 
(Supply and Logistics) announced on April 19, 1955, Department of 
Defense Directive No. 4100.20, relating to subcontracting. In 
summary, this directive requires that the procuring activity urge 
each business concern receiv ing major prime contracts in excess of 
$1 million to establish a defense subcontracting small-business pro- 
gram. That program will include, as a minimum, the following 
provisions: 

1. The designation of a small-business liaison officer whose re- 
sponsibilities will be twofold: 

First, to insure that the contractor discharge his contractual 
obligation to subcontract to small-business concerns the maximum 
amount consistent with the efficient performance of his contract ; 
and 

Second, to establish an effective defense subcontracting small- 
business program within the company. 

The publication within the company of its defense small-business 
subcontracting program, together with implementing policies and 
procedures. 

3. The adoption of policies designed to assure small business a 
competitive opportunity relating to solicitation, time for preparing 
bids, quantities, specifications, delivery schedules, and so forth. 

4. The maintenance of records as to whether prospective subcon- 
tractors on source lists meet the Department of Defense definition of 
a small-business concern. 

The provision in contracts with major subcontractors of the 
same small-business subcontracting clause appearing in his own 
contract. 

6. The request that major subcontractors whose contracts offer 
substantial small-business subcontracting possibilities establish a 
similar defense subcontracting small-business program. 

7. The utilization of information furnished by the Department of 
Defense and Small Business Administration relating to small-business 
sources. 








ANNUAL REPORT OF SELECT COMMITTEE ON SMALL BUSINESS 33 


8. The submission of such information relating to the small- 
business program as may be called for by processing activities on 
forms furnished by them. 

In addition, the military departments are required to maintain 
records as to company subcontracting programs compiled from the 
forms mentioned above and to report the resultant data to the De- 
partment of Defense semiannually. 

In accordance with a provision of the directive requiring that it be 
implemented immediately, the following implementing documents 
were published and are available at the respective departments: 

Army: Army Circular No. 715-1, dated June 24, 1955; sub- 
ject: Department of the Army small-business subcontracting 
policy. 

Navy: NCPD 5-56, dated July 14, 1955; subject: Small 
business; subcontracting policy and program. 

Air Force: Air Force Procurement Circular No. 25, dated 
June 28, 1955. 

Your committee has been advised that affirmative action, in addition 
to the promulgation of these regulations, has been taken by the mili- 
tary departments. Ina letter dated November 3, 1955, the Assistant 
Secretary of Defense (Supply and Logistics), Thomas P. Pike, advised 
the committee: 

The Assistant Secretary of the Army (Logistics) informs me that he has written 
letters to approximately 300 Army prime contractors holding contracts of $1 
million or more, signed by him and urging them to cooperate with the small- 
business subcontracting program. The Assistant Secretary of the Navy (Mate- 
rial) also informs me that he has written personal letters to about 300 major prime 
contractors urging them to review their procurement policies and to take action 
to insure that a maximum number of subcontracts are channeled to small busi- 
ness. He adds that “gratifying replies have been received from about 250 of these 
companies” and that he has written again to those who have not replied. The 
Assistant Secretary of the Navy (Material) also informs me that during the period 
July 1 to July 31, 1955, the Navy awarded 15 prime contracts in excess of $1 million 
each, that all firms were urged to adopt the Defense subcontracting small-business 

rogram, and that 8 have agreed to do so. The Assistant Secretary of the Air 
Force (Materiel) informs me that he has written to 329 industrial firms whose 
contracts as of April 30, 1955, showed uninvoiced dollar balances of $1 million 
or more, urging them to support the subcontracting program. Maj. Gen. David 
H. Baker, Director of Procurement and Production, Headquarters, Air Materiel 
Command, wrote similar letters to the same firms. As of October 26, 1955, 
187 affirmative replies had been received and 226 company officials had been 
listed as small-business liaison officers. 

All of these reports are encouraging. Yet your committee was 
disturbed when as recently as October of 1955, some 3% months after 
the date of the implementing documents, it learned that, although 
three contracts in excess of $1 million had been let at a major procuring 
activity of the Army, not one of the prime contractors had been 
contacted to discuss the implementation of the directive. Your 
committee was told that sufficient data on the program had not been 
received, as of that date, to justify affirmative action on the part of 
the раар activity. 

Although a reasonable delay in the implementation of any directive 
can be expected, your committee had hoped, when the Assistant Sec- 
retary of Defense (Supply and Logistics) so proudly presented this 
directive at the 1955 hearings, that its implementation would be 
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accomplished within a short period of time, not only by appropriate 
regulations but by the publication of letters of instructions, reporting 
forms, check lists, and other material so necessary to the man at the 
operational level. 

However, your committee suspects that the delay has just begun. 
It learned as recently as November 1955, some 7 months after the 
publication of the directive, that none of that material, even in first 
draft form, had been acceptable to the Secretaries of the Armed 
Services. Since it is quite likely that even after the first draft is 
approved, a considerable period of time will be involved to allow for 
proper departmental coordination and a further delay involved in 
the necessary approval of the reporting forms from the Bureau of 
the Budget, prospects are certainly less than bright for any early 
effective implementation of Department of Defense Instruction No. 
4100.20. Your committee is not heartened by this delay and cannot 
escape the conclusion that unless the proper implementation and 
approval of necessary reporting forms are accomplished within the 
reasonable future, the support of the program on behalf of the 
Department of Defense and the military departments will be inde- 
fensibly ineffectual. 

Your committee never regarded this directive as a panacea. It has 
taken the position that the departments should exercise more control 
over the subcontracting phase of its prime contractor’s operations, 
not only in the approval of the original provisions, but also in the 
enforcement of those provisions. 


SECTION E. PROGRESS PAYMENTS 


Since no statistical information was available at the hearings in 
1954 on the percentage of progress payments made both to small- 
business concerns and to contractors other than small business, the 
committee had indicated that the subject would be pursued further 
in 1955. It requested the Department of Defense to make some 
statistical analysis of the use of progress payments available at the 
1955 hearings. 

The statistics furnished are convincing that large business is still 
receiving the lion’s share of progress payments. сао 43.8 рег- 
cent of the number of contracts upon which progress payments are 
outstanding are with small-business men, actually only 3.3 percent of 
the $28.5 billion of contracts with outstanding progress payments is 
held by them. Small suppliers must not be penalized by being 
denied a contract on the basis that they request and need progress 
payments as a financial assist in performing on the contract. Your 
committee recommends that the statistical studies such as the one 
furnished the committee be continued and available upon request to 
reviewing committees of the Congress or other interested agencies of 
Government. 

SECTION F. PROCUREMENT PROBLEMS 


The procurement program is vast and complex, and differs greatly 
among the departments and, even within the departments and agen- 
cies, depending upon the procuring activity and the nature of the item 
to be procured. It is not surprising that your committee receives 
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many complaints on procurement practices. These complaints are 
important in delineating specific problem areas, such as unrealistic 
delivery schedules and inadequate specifications. 


1. Unrealistic delivery schedules 


Delivery schedules must be realistic and reasonable before small 
business can participate in military procurement. Often unrealistic 
delivery schedules are caused by emergency purchases. In some 
instances emergencies do arise, necessitating “quick” purchases. Any 
such purchase, however, deserves careful consideration before it is 
authorized, for, by the very nature of the procurement, it is virtually 
noncompetitive. 

Recently, upon requisition from another agency, the Navy pur- 
chased some training devices on an emergency basis. Your com- 
mittee’s investigation revealed that, had the Navy required full 
nem of the emergency by the requesting agency, it is quite 
ikely the procurement would not have been classed as an emergency. 
In this instance, only one source was contacted for negotiation, 
thereby precluding the Navy from the advantages of competition, 
and other contractors from the opportunity of participation. 

That this case was not an isolated example was forcibly brought to 
the committee’s attention by Mr. Welch, when he testified at the 
annual hearings concerning the award of a contract for the alteration 
of a room at the Army Medical Center. Although the invitation for 
bids did not specify a delivery date—in fact, invited bidders to set 
their own completion date—the contract was awarded to a contractor 
other than the low bidder on the basis that the successful contractor 
offered to complete the job within 45 days while the low bidder 
requested 100. Actually, the job was not completed within 45 days, 
nor even within 100 days, for 193 days expired before the contractor 
had discharged the duties of his contract. Mr. Welch gave an 
interesting sidelight to the case in his testimony: 

Although the Government did not receive the earlier completion for which it 
had agreed to pay a premium, since the contract did not contain a provision for 
assessing liquidated damages for the late completion, no such damages could 
be recovered. 

Your committee has been advised by at least one procurement 
agency of the Department of Defense that only rarely does a liqui- 
dated-damages clause appear in the contract for failure to meet 
delivery schedules. Consequently, unless the delay becomes so 
lengthy that it justifies terminating and reletting the contract, the 
contracting officer is forced to grant an extension of time to a defaulting 
contractor. The forthright contractor who refuses to obligate himself 
to a delivery schedule he knows he cannot meet is at a competitive 
disadvantage with one who does not concern himself with the delivery 
schedule and takes his almost sure chance of getting an extension. 

Testimony from representatives of the military departments indi- 
cated there is increasing concern about this problem. It is a part of 
the responsibility of the small-business specialist in screening proposed 
procurements to satisfy himself that the delivery schedules are realistic. 
Of course, his protestations wil) be of little vaJue unless he has the full 
cooperation of the contracting officer or buyer. Maurice Johnson, 
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executive for small business, Headquarters, Air Materiel Command, 
when he testified, gave the committee an insight into the type of со- 
operation the small-business specialist has been receiving: 

Sometimes we have been able to get the buyer's quite willing cooperation and 
£o back to the requiring agency, the user, and adjust a delivery schedule which 
we felt was unrealistic. [Italics supplied.] 

Rarely, indeed, should a buyer be justified in refusing to allow a 
small-business specialist to е ^ matter of delivery schedules 
with a user. 

One of the major problems which plagues all Government agencies 
is that of inventory control. It is not without effect on military pro- 
curement. Investigations by the General Accounting Office at various 
military installations have disclosed numerous instances of overpro- 
curement due mainly to ineffective controls of stock on hand. One 
instance was cited by Mr. Welch of GAO, where a Navy installation 
at Norfolk, Va., purchased two large orders of wooden “pallets when 
there was on hand at the installation an excess of 125,000 pallets, 
most of which had never been used and over 100,000 of which were 
deteriorating in outside storage. Obviously that purchase would 

never have Ls made had there been an adequate inventory. Not 
only does the lack of inventory control result in overstocking but it 
also precludes realistical scheduling of procurement, both of which 
result in unnecessary expense to the Government. So long as there 
is an inadequate control of the inventory, there will be unjustified 
cases of emergency purchases or purchases based on unusually short 
delivery schedules, all 1 to the detriment of the small concern. However, 


sufficient planning by the using agency in its procurement scheduling 
and a realistic appraisal of its inventory need, coupled with an expedi- 
tious requisition to the procuring agency, should reduce the number 
of procurements classed as emergency purchase and procurements 
containing unrealistic desivery schedules. 


2. Inadequate specifications 
Your committee has long recognized the problems which are brought 
1 


about in procurement by the use of inadequate specifications. During 
the first session of the 84th Congress there was such concern about the 
matter that section 3 of the Armed Services Procurement Act of 1947 
was amended to require that— 

All bids or invitations for bids shall contain in their specifications all the neces- 
sary language and material required and shall be so descriptive, both in its language 
and attachments thereto, in order to permit full and free competition. 

Any bid or invitation to bid which shall not carry the necessary descriptive 
language and attachments thereto, or if such attachments are not available or 
accessible to all competent, reliable bidders, such bid or invitation to bid shall be 
invalid and any award or awards made to any bidder in such case shall be invalid 
and rejected. 


Your committee is most interested that this declared intent of the 
Congress with reference to specifications in all bids and all invitations 
for bids will be conscientiously followed. If so, it will greatly reduce 
inadequate specifications and bring to an end what has been a wide- 
оой use of the so-called “or equal” type specification. 

E. F. DeAtley, Assistant Chief, Standards Branch Procurement 
Division, Office of Deputy Chief of Staff for Logistics, Department of 
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the Army, commented on the “or equal” phase of specifications when 
he quoted the following Army policy: 

When the product cannot be adequately described because of its technically 
involved construction or composition, the name of one, or preferably more, com- 


mercial products may be used, followed by the words **or equal" so as not to limit 
competition to the particular make or makes specified. 


Obviously any such specification will favor competitively the manu- 
facturer whose brand name is used. Although it is contended by the 
departments that such a specification is not intended to be restrictive, 
your committee shares the concern of the General Accounting Office 
as stated by Mr. Welch: 

If, in a particular case, the words ‘‘or equal’’ are interpreted and applied by the 
contracting officer as meaning that only an identical article will be acceptable, 
their use adds nothing to the specifications because rarely are two manufactured 
articles alike in all respects. 

Under such an interpretation, the specifications would remain restrictive in the 
sense that for all practical purposes they call for the proprietary product named. 

Mr. Welch recognized that such an interpretation was not universal 
but he correctly pointed out that— 
the contracting officer can also construe the words “or equal’ to mean merely 
that the article to be furnished must function in a manner equal to the brand 
name specified. When this is done, we are almost entirely dependent upon his 
judgment, as we are not experts in the mechanical, engineering and technical 
fields. 

Quite often the contracting officer himself does not have sufficient 
experience in those fields to exercise an informed judgment. 

Commander Neale W. Curtin, small business advisor to the Navy, 
advised the committee: 

Although considerable attention is being given to the development of clear, 
concise, and nonrestrictive specifications, it is recognized that this is an area which 
merits continuous review and reappraisal to insure that small firms are not, in 
any manner, unjustifiably precluded from competing for Navy procurements. 

Your committee is not unmindful of the vast amount of work neces- 
sary to prepare and publish specifications, and it appreciates that the 
“or equal” type of specification is the line of least resistance; but your 
committee has recommended that the department strive to discontinue 
the use of that type of specification as rapidly as possible. 


SECTION G. SMALL BUSINESS PROGRAMS 


'The congressional mandate that small concerns receive à propor- 
tionate share of Government purchases and contracts depends pri- 
marily upon the organized programs in each of the armed services 
and the Department of Defense. "These programs had their inception 
during the days of World War II and have been revised from time to 
time since that date. Your committee has always found the personnel 
charged with the responsibility of the programs most cooperative and 
helpful. Although the committee has had daily contact with these 
men, it has been found profitable to review their programs and acti- 
vities annually at the hearings in order to receive a more complete 
and objective picture. 


1. Department of Defense 


Your committee has pointed out earlier in this report that without 
the wholehearted support of the Department of Defense, no small- 
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business program in any of the military departments would be wholly 
effective. To insure that the program receive top-level consideration, 
there is, in the office of the Assistant Secretary of Defense (Supply and 
Logistics) a small-business adviser, John Hamlin. Mr. Hamlin works 
closely with the small-business advisers of the other departments: 
Kennard Weddell, Air Force; Jack Askins, Army; and Comdr. Neale 
Curtin, Navy. Regularly scheduled meetings among the four are 
held, in which the pros and cons of proposed Depéetshent of Defense 
directives and the effect of directives already promulgated are dis- 
cussed. Certainly, there is much to be gained from such meetings 
for they serve as excellent forums for the exchange of information. 

It is pleasing to note that such meetings are not limited to top per- 
sonnel but extend throughout the country. Government small- 
business councils have been organized in each geographical area and 
the small-business specialists and representatives from all installa- 
tions—Army, Air Force, and Navy—in the area, attend. Generally, 
the council meetings are held quarterly at a centrally located installa- 
tion and the men who “shuffle the papers’’ are given an excellent 
ee to discuss their mutual problems. 

tatistics released by the Department of Defense for the fiscal year 
1955, showed that of the $18 billion of new procurement, small- 
business concerns received only $3,331,000,000, or 18 percent. Since 
cancellations were proportionately higher on contracts with large 
concerns, the small-business percentage of the net value of procure- 
ment during the same period ($16,404,000) was 21.8 percent, or a 
decrease from fiscal 1954 of 3.3 percent. Your committee has been 
informed by the Department of Defense that this decrease does not 
reflect adversely upon its small-business program in that the 25.1 per- 
cent figure of 1954 was unrealistic, due to the high cancellations of 
contracts, most of which were with large concerns. It is interesting 
to note, however, that at the time the percentage figure for 1954 was 
released, no reference was made to the contract cancellations, nor was 
it contended that the percentage, although high, was unrealistic. 
Your committee has never deemed statistics of net procurement 
(i. e., value of new procurements less value of cancellations during 
the same period) to be completely realistic. 

Illustrative of that fact was the report of July 13, 1955, from the 
Department of Defense, which indicated that General Motors had a 
net value of military prime contracts during the period July 1, 1953, 
through December 30, 1954, of minus $58.9 million. Obviously, such 
a report is misleading, and any reporting system from which it was 
determined is distorted. 

Your committee was pleased to note that when the Department of 
Defense released statistics for the fiscal year 1954, the total value of 
new procurements was reported separate from cancellations. We 
hope that this reporting procedure will be continued and through it 
a more realistic picjure given as to small-business participation in 
defense spending. "The value of any statistics necessarily depends 
upon the reporting system from which those statistics are determined. 

There follows statistical information released by the Department of 
Defense as to all military prime contracts and small-business partici- 
pation for the fiscal years 1951-55: 
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All military prime contracts: Net value of procurement actions, by fiscal year, July 
1950-June 1955 


[Amounts in millions] 


Category 
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! Armed Services Petroleum Purchasing Agency. 


NoTE.—In fiscal 1950, the percentage of the value of all contracts with business firms with fewer than 
500 employees was 24.5 percent. The total dollar value of all contracts in 1950 was $43,961 millions. 
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Your committee has recognized that there are certain items which 
small business has never furnished and perhaps never could furnish, 
due to limitations of plant and financial capacity. Unless some sys- 
tem be devised whereby that part of defense spending can be deter- 
mined to some degree of accuracy, then necessarily the statistics will 
be distorted and will not accurately reflect the amount of small- 
business participation in those procurements where small suppliers 
are competitive. It was with that in mind that the Department of 
Defense established the ''suitability" criterion. Through this crite- 
rion, the military departments determined upon each procurement 
whether that procurement could be produced by small business. 
Procurements under $1,000 were automatically considered to be suit- 
able. That procedure was commented on by your committee in its 
last annual report: 

This was an improvement over the former method. However, your committee 


discovered certain pitfalls and inadequacies, which became a part of the material 
considered at the military procurement hearings held in the spring of 1954. 
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Your committee felt that the term “suitable” itself was open to misinterpreta- 
tion. Many people felt that the term was used to set forth what small plants 
could produce and what they could not produce. This was not the intent of the 
Defense Department in using the term. The use of the term was only for statis- 
tical purposes. . 

It was found, however, that the Army, Navy, and Air Force all used slightly 
different criteria in arriving at a determination of what fell within the area of 
suitability. 

The committee recommended that the Department of Defense dis- 
continue the use of the term “‘small business suitability" and to strive 
at all times to increase the area of suitability. In response to those 
objections, the Department of Defense developed a new teporting 
form which completely eliminated the term ‘‘suitable for small busi- 
ness" (DD Form 350). In explaining the form to the committee, Mr. 
Hamlin said: 

The concept of suitability of item will be replaced by the term “no small- 
business sources known." In other words if there are no known small-business 
sources, then an item so far as we know is not one that can be obtained from small 
business. 

The form * * * will also provide for supplying other information about the 
procurement which will make it possible to determine whether or not this par- 
ticular procurement could have been obtained from small business and in other 


cases where the procurement could have been obtained but was not obtained, 
the form will report the reasons why it was not actually obtained. 


2. Department of the Air Force 

In March of 1951, Kennard Weddell, small-business specialist for 
the Air Force, was asked by the Department of the Air Force to 
make a survey of its activities in connection with small-business con- 


cerns and recommend a practical pe which would secure for 


the Air Force the support of small business in meeting production 
goals in the Korean emergency. As a result of that survey, the Air 
Force established an operational program in the prime-contracting 
and subcontracting fields and provided for the continual development 
of specific records so that, as Mr. Weddell testified before your com- 
mittee in May of 1952: 

We may know where we are and be able to set the course of our operations in 
an intelligent and effective manner. 

Operationally, the program provided for the Office of Small Busi- 
ness at Headquarters, United States Air Force, in Washington, whose 
Chief, Mr. Weddell, served as adviser on small-business affairs to the 
Under Secretary of the Air Force and consultant to the Deputy 
Chief of Staff, Materiel. At that time, 96 percent of the dollars of 
all Air Force procurement was accomplished at Headquarters, Air 
Materiel Command, Wright-Patterson Air Force Base, Dayton, Ohio. 
The small-business office at that location consisted, in addition to 
the chief, of 1 small-business analyst who handled interviews with 
prospective contractors, and 7 small-business analyzers who screened 
the procurements and worked closely with the 500 contracting officers 
in order to secure the greatest participation by small-business con- 
cerns as prime contractors. In addition to these personnel, 37 addi- 
tional small-business specialists were assigned throughout the country 
at the several regional and district offices. Although very little 
procurement originated, other than local purchases, at these offices, 
these personnel familiarized themselves with the potential small- 
business sources of production in the area, and those small-business 
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sources were furnished with information as to current Air Force 
procurement at Dayton and possibilities of subcontracting business. 

By 1955, however, a substantial change had been made in the pro- 
curement program of the Áir Force. No longer were the procurements 
concentrated at Wright-Patterson Air Force Base, for the program 
had been decentralized in 1953 and the authority for procurement was 
delegated to some 14 major purchasing locations, that is, Sacramento, 
Ogden, San Antonio, Oklahoma City, Wichita; Shelley and Dayton, 
Ohio; Rome, N. Y.; Middletown, Pa.; Warner Robins, Ga.; Mobile, 
Ala.; and Memphis, Tenn. All of these operations were under the 
supervision of Headquarters, Air Materiel Command, at Wright- 
Patterson Air Force Base. To each of the depots was assigned a small- 
business specialist. All of these men were civilians and most of them 
full-time small-business personnel. Other than these, 29 small- 
business specialists were assigned to the 24 district offices and sub- 
offices where the responsibility of contract administration existed. 
They maintained small-business procurement information, both as to 
prime contracting and subcontracting potential, for the use and counsel 
of the small-business concerns in the area. 

Today, the small-business and procurement program of the Air 
Force is substantially the same. The items purchased fall into two 
general categories, one called “program procurements” and the other 
“local purchases.” “Local purchases”? are housekeeping items and 
are generally bought by the several Air Force bases around the 
country. The major items of aeronautical equipment and support 
equipment are the “program procurements.” These are purchased 
through the 6 Air Force depots, the 8 air materiel area headquarters, 
and Headquarters, Air Materiel Command. In addition to the 
depots and AMA headquarters are 18 air procurement districts 
that do not buy anything at all; they are solely contract adminis- 
trative offices. There are also seven subdistrict offices with an officer 
in charge, the location and number of which change from time to time. 
Althougb no contracts are placed on program procurements by the 
district or subdistrict offices, their responsibility in the administration 
of contracts already awarded gives them an excellent opportunity to 
aid and assist contractors in the field of subcontracting. Conse- 
quently, there is located at each of these offices a small-business 
specialist. The small-business specialists stationed at the district 
offices, Air Force depots, and air materiel area headquarters serve 
on the staff of their respective chiefs and devote their full time to the 
program. 

he Air Force currently has 36 full-time and 11 part-time—all 
civilian—small-business specialists. Your committee, however, was 
informed by Mr. Weddell that, while these 11 are part-time employees, 
their small-business duties have priority. 

Necessarily, the small-business office at Headquarters, Air Materiel 
Command, exercises an important strategic operational position in 
Air Force small-business programing. Maurice L. Johnson is the 
executive for small business at that headquarters and serves on the 
staff of the Director of Procurement and Production. He has three 
small-business specialists who work specifically on the purchases taking 
place at that headquarters. 

Your committee recognizes that Air Force procurement does not 
always lend itself to small-business participation as prime contractors. 
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Air Force representatives have, since their program commenced, 
contended that their primary emphasis can be best placed in behalf of 
the small-business man in the field of subcontracting. Your com- 
mittee has never completely agreed with this position. It has en- 
couraged an aggressive subcontracting program but it nonetheless 
has felt that the Air Force should maintain a continuing and primary 
emphasis on its prime contracting small-business program. It is for 
that reason that your committee was somewhat encouraged when it 
learned that the Air Force is now exploring additional fields of procure- 
ment where small-business concerns can participate as prime 
contractors. 

Robert Lewis, former Assistant Secretary for Air Force, Materiel, 
told the committee that, in addition to efforts in the subcontracting 
area, there are several other areas in which small-business opportuni- 
ties are opening up. Mr. Lewis said: 

The vastly increased complexity of new aircraft and related equipment being 
brought into our inventory has placed an unprecedented burden on our depot- 
maintenance activities. To meet this burden, we have found it necessary and 
desirable to make greater use of commercial maintenance and overhaul facilities. 
The percentage of depot maintenance and modification accomplished by contract 
has been steadily rising. During fiscal year 1955 we have accompiished contract 
maintenance and modification of aircraft and related items in an amount in excess 
of one-half billion dollars. 

Mr. Lewis expects that figure to be higher in the next fiscal year. 

Emphasis has been placed also on local purchase, since, by the nature 
of the item purchased, it can often be produced by small business. 
Approximately 135,000 items have been coded for local purchase by 
the Air Force installations throughout the country. 

Although these areas are important, their relation to the total 
expenditures of the Air Force is small. Consequently, your committee 
would encourage the procurement officers of the Air Force to place 
emphasis at every purchasing location on the expansion of its small- 
business program in the prime-contracting field. It suspects that 
often small business is precluded from participation because some 
arbitrary decision is made that small business is unable to produce 
the item procured. In fact, Mr. Lewis gave the committee a striking 
example of how small-business concerns can participate competitively 
in procurement of complex and technical items or services when he 
referred to the award of a major share of an engine-overhaul contract 
on a jet engine to a small-business concern in the face of a rather 
formidable list of competitors. 

But your committee does not intend to underemphasize the im- 
portance of a realistic and essive subcontracting program. One 
of the difficulties with ШШ, М солтаны, and the Air Force has been 
faced in the subcontracting program has been the lack of statistical 
information on how much participation there is in subcontracting by 
small-business concerns. Mr. Weddell’s comment, quoted earlier in 
this report, with reference to reporting in the prime contract field, 
that is, continual development of specific records are necessary so 
that “we may know where we are and be able to set the course of our 
operations in an intelligent and effective manner,” is equally appli- 
cable in the subcontracting field. It is for this reason that your 
committee has pointed out in the subcontracting chapter of this report 
the absolute necessity for expedient action on behalf of the Department 
of Defense in publishing the necessary reporting forms to be used in 
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connection with its subcontracting program as outlined in Department 
of Defense Directive No. 4100.20. 

Your committee has been somewhat concerned about the impact on 
the Air Force small-business program of the weapons system concept of 
Air Force procurement. That is not to say that the concept itself, 
which provides for placing the entire responsibility of producing air- 
frames and the thousands and thousands of different components 
which make that aircraft an effective weapon of defense, upon one 
major prime contractor, is not necessary. It does demand that the 
Air Force examine carefully the proposals of all those major prime 
contractors with a view toward requiring a representative and realistic 
amount of subcontracting by a major prime. The following comments 
of Mr. Lewis in this regard are appropriate: 

I wouldn’t say to you, Mr. Chairman, that there had not been, in fact, abuses 
by the primes of this weapons system ın a sort of desire to keep their own workload 
level at the expense of their suppliers * * * the Air Force realizes that it does 
have a responsibility to see that that work is spread out in accordance with sound 
proeurement policies and we have to have evened up our approach to it; we have 
to have evened up our supervision of the contractor's application of the weapons 
system. He can no longer just buy wherever he would wish, as at one time he 
was inclined to do. He must come in with a procurement plan to us and he must 
get it approved as to soundness and submit his bid to us for approval. 


Although Mr. Lewis indicated that he felt the weapons-system 
approach to procurement absolutely necessary to assure good military 
supplies, nevertheless, he recognized that this did not absolve Air 
Force procurement officers from a responsibility to see that the prime 
contractors spread their work out in accordance with sound principles 
of subcontracting. 

Your committee is aware of the recent articles in trade magazines 
concerning this concept. Lt. Gen. Bryant L. Boatner, Air Force 
Deputy Chief of Staff for Materiel, commented on the concern of 
small manufacturers that prime contractors will make more compo- 
nents and parts than in the past.!' General Boatner was quoted 
as saying: 

I feel that this concern comes out of a false impression that the weapon-system 
concept allows the weapon-system contractor the license to determine whether 
equipment or components shall be subcontracted or produced by the weapon- 
system contractor himself. The weapon-system procurement concept, as stated 
in AFR 70-9, and the Air Force policy for small business, as spelled out in Air 
Force Procurement Instruction 51-102, do not afford the weapon-system con- 
tractor any such latitude of тике. * * * "The Air Force is greatly concerned 
that & proper percentage of subcontracting work be maintained. Results of 
recent surveys show there has been no falling off in the percentage of the Air 
Force dollar going to small companies either in the form of subcontracts from 
prime contractors or contracts with USAF. 


General Boatner did not indicate the extent of those surveys nor 
upon what statistical information they were based, nor did he point out 
that the major prime contractors have no contractual obligation to 
subcontract to the extent and manner indicated in the original 
proposal other than the requirement of prior notification to the 
contracting officer before à change is made. 

General Boatner did, however, caution major prime contractors 
under the weapons-system concept against undertaking the develop- 
ment or production of components normally provided by other manu- 


1 Aviation Week, January 17, 1955, “AF Tells Primes: Stay in Own Backyard,” by Claude Witze. 


71308—56—4 








44 ANNUAL REPORT OF SELECT COMMITTEE ON SMALL BUSINESS 


facturers, and from reducing the subcontract program. No such 
caution was included in a later article in the same magazine concerning 
the "change in philosophy" of General Boatner's successor, Lt. Gen. 
Clarence S. Irvine. General Irvine was quoted as saying that— 
“hot plants” (those in production) will be the only ones of major value in event of 
war * * * the Air Force has no desire to keep à company in business merely 
because it has a plant and a production line? 

It was said that General Irvine is “aware” that the critical phase of 
another war might not last more than 30 days. Your committee 
trusts that such an important procurement official as the Deputy 
Chief of Staff for Materiel will not, on the basis of that assumption, 
ignore the value of maintaining a healthy small-business community 
as a source of production in the event of all-out mobilization. Your 
committee would recommend that the Air Force proceed with extreme 
caution before it accepts as a controlling influence on its policy all 
the implications of the “30-day philosophy.” 


8. Department of the Army 


The small-business adviser to the Assistant Secretary of the Army 
for Logistics and Research and Development, Jack Askins, testified 
at the hearings concerning the organization of the small-business 
program in the Department of the Army. The small-business pro- 
gram in the Army began in 1951, when some 324 small-business 
specialists, 50 percent of whom were military, were assigned to Army 
purchasing activities, camps, posts, and stations. Of these men, 118 
were permanent employees whose full time was devoted to the small- 
business program. In 1953, the small-business program at the camps, 
posts, and stations was curtailed, with а consequent reduction in 
force of approximately 205 men. 

There was evidence that the small-business program suffered as a 
result. of this reduction. Consequently, the Army has reestablished 
its program as it existed prior to 1953. 

As small-business adviser to the Assistant Secretary of the Army 
for Logistics, Mr. Askins has direct. access to the Assistant Secretary 
in that capacity. His responsibility is not limited to that of policy 
and procedure but extends to the actual operation of the procure- 
ment program. Consequently, Mr. Askins serves as adviser to both 
the Deputy Chief of Staff for Logistics and the Chief of the Procure- 
ment Division. 

Located at the offices of the chiefs of the technical services and 
the commanding generals of the continental armies are senior small- 
business specialists. These men have the responsibility of auginent- 
ing the Army small-business program, with effective implementing 
instruetions and action. Directly responsible to the senior small- 
business specialist are those personnel, small-business specialists or 
representatives, who are located throughout all procurement activi- 
ties, viz, tee 'hnical services, posts, camps, and stations. Mr. Askins 
distinguished the two when he told the committee: 

I would like to explain to you the difference in the small-business specialist or 
representative because that is done in line with keeping our expenses down and 


at the same time to try to do the job that is necessary in meeting the requirements 
of the small-business man. 


3 Aviation Week, October 10, 1955, **Air Force To Give Industry Freer Rein," by Claude Witze. 
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If it is a place like OAC at Joliet, Ill, which is the ordnance ammunition center, 
or at Detroit, the ordnance tank and automotive center, we know the volume 
taking place there necessitates a man on full-time basis. Therefore, we have a 
full-time small-business specialist appointed. 

At lesser offices, if the procurement mission and the doilar volume does not 
warrant it, then we have a man on a part-time basis. The interesting thing that 
I would like to show with this feature is usually that a man who has been in the 
procurement field for a long time, already knows the organization and the ins 
and outs of how it operates. So he has full access to the mobilization planning 
and all the various other activities throughout the organization. At the same 
time, he is charged with the responsibility of carrying on the small-business 
program. 

At the places where we have appointed small-business representatives—there 
are some within the technical services, but it mostly applies to posts, camps, and 
stations—the type of item does not lend itself to paying a man full time to spend 
his full time on small business. Predominantly, the items are items that are 
bought from small business and they are local purchases. 

The best measure that your committee has of the small-business 
program of a military department is the percentage of that depart- 
ment’s spending which is awarded to small business, for that per- 
centage has a direct relationship with the percentage of participation 
by small business competitively in military procurement. It was 
pointed out to the committee by the Army at the annual hearings that 
small business will generally fare better under the Army procurement 
system when the department’s spending is not geared to an emergency 
situation. There is substance to this since small-business participa- 
tion is much higher in the procurement of housekeeping items than 
in the procurement of other type items and the relationship of the 
dollar volume of housekeeping items to the total dollar volume of 
procurement is higher in a period of relative stability. However, 
there was no substantial change in small-business participation in new 
procurement from fiscal year 1954 to fiscal year 1955, but there was a 
substantial decline as to net velue procurement during the same 
period. Statistics released by the Department of Defense showed 
that in fiscal year 1954 the small-business percentage total was 76.5 
percent of the total net value of Army procurement, while in fiscal year 
1955 it was only 42.6 percent of that total. Although these figures 
show an alarming decline, they are considerably higher than the respec- 
tive percentages for new procurement during the same periods, 
i. e., 35.1 and 36 percent. 

Since the Department of Defense has defined a “fair proportion” as 
that portion which small-business concerns can win in open competi- 
tion, provided they are given an equitable opportunity to compete, 
the Department of Army has found it appropriate to set certain criteria 
by which it can be determined whether small business has been 
afforded an “equitable opportunity.” Those criteria are: 

(1) The bidders’ mailing list of the military department for 
the item should include the names of such established or potential 
small-business suppliers as have made acceptable application for 
inclusion in the list. 

(2) The invitations for bids or the requests for proposals should 
be sent to all firms, large and small, on the bidders’ list and, where 
they are sent to less than a complete list, a pro rata percentage of 
small firms should be included among those solicited. 

(3) The quantities to be procured should be appropriate, the 
delivery schedules reasonable, the time allowed for the prepara- 
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tion and submission of bids adequate and the specifications and 
drawings sufficient to enable small firms to compete. 

(4) posed procurements throughout the Department of 
Army should be synopsized in every instance, with the exception 
of those where there is insufficient time, due to the nature of the 
procurement, to synopsize them. 

Your committee recognizes each of those points enumerated as most 
important and as essentials to effect an equitable opportunity for 
small-business participation. Your committee has discovered some 
criticism with reference to the compilation of the bidders’ mailing list. 
This criticism from small concerns is not specific toward the Depart- 
ment of the Army but is a commentary on the preparation of bidders’ 
mailing lists throughout the departments. Your committee has been 
informed that a small concern, as a condition precedent to being 
placed on the bidders’ list, is required to accomplish a simple infor- 
mation sheet from which it is determined whether he is qualified to 
produce the item for which the bidders’ list is maintained. In some 
instances the small concern is immediately placed on the bidders’ 
mailing list, but at many agencies, the information sheet, together 
with such other data as the businessman may furnish touching on his 
qualifications, are circularized through the appropriate technical 
specialist who exercises a virtual veto over the concern’s inclusion on 
the bidders’ list. Such a power, unchecked, could obviously result in 
unduly limiting the bidders’ mailing list and restricting it to selected 
sources or suppliers. Therefore, your committee would recommend 
that the military departments require complete justifications by the 
technical specialists when any small-business man is disqualified and 
a full disclosure be made to the small-business man of the grounds 
upon which he has been deemed unsatisfactory. In such a case, the 
small-business man would then be in a position to produce any other 
or supplemental information that may be germane and worthy of 
consideration. 

To insure that small business receive a proportionate share of the 
Army dollar that is awarded to the major prime contractors, the 
Army has undertaken a program designed to increase the small-busi- 
ness participation as subcontractors. The Assistant Secretary of 
Army (Logistics), F. H. Higgins, has met with many of the Army’s 
major prime contractors. b? ur committee is encouraged by this 
interest shown by Mr. Higgins. Certainly the subcontracting program 
demands a vigorous effort on the part of all the military departments 
to enlist the wholehearted support of its major prime contractors. 
As the committee has pointed out elsewhere in this report, the aggres- 
sive implementation of Department of Defense Directive No. 4100.20 
will be an effective step forward ia this direction. Consequently, your 
committee would recommend that the representatives of the Army 
work closely with the representatives of other military departments 
to establish, within the immediate future, the necessary reporting 
forms so that the actual state of the small-business man in the subcon- 
tracting field will be known. 

The Army holds the largest potential for small firms seeking Govern- 
ment business. It should set the pace for the other military depart- 
ments. All Army procurement officials should promote small-busi- 
ness participation in Army procurement to the greatest extent possible. 
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Insurance of this type of small-business participation demands the 
energies of those responsible at all echelons. 


4. Department of the Navy 


Initial steps were taken prior to the Korean emergency to establish 
within the Department of Navy a program whereby small-business 
concerns might receive a proportionate share of Navy expenditures. 
Numerous publications calculated to assist small business were 
made available, procurement information was supplied for publica- 
tion to the Department of Commerce, and information and small- 
business liaison offices were established in each of the Navy procure- 
ment centers. After a state of emergency was declared, the policies 
of all the departments relating to small business were reexamined by 
the Department of Defense. The directive of April 5, 1951, restating 
its policies, was implemented by the Navy Department on April 7, 
1951. Perhaps one of its most important provisions was the authori- 
zation of the appointment of small-business specialists in procurement 
offices. By December 1, 1951, the Navy had appointed 57 small- 
business specialists. ‘The aggressive program of the Navy had begun. 
In May of 1952, there were 93 small-business specialists and repre- 
sentatives throughout the Navy, and 18 of those men devoted their 
full time to the program at major procuring activities where 90 

ercent of the Navy dollar was spent. But the program was not 
imited to these centers alone; small-business représentatives were 
located at inspection centers and other centrally located installations. 
Through their efforts, the Navy developed a “one-stop counseling 
service” designed to eliminate the unnecessary shuttling of prospective 
contractors from one office to another, and initiated the “hold back”’ 
or “tailored procurements” program which set aside certain procure- 
ments for small business. 

The number of small-business specialists and representatives in the 
Navy had been decreased by 1954 to 60 small-business specialists and 
25 industry-cooperation officers. Specialists were assigned to major 
purchasing activities for the purpose of screening procurements. 
Industry cooperation officers were located at the offices of inspectors 
where the duty of administering prime contracts existed. The in- 
dustry cooperation officers served as a source of information for small- 
business men in the area for prime contracting possibilities throughout 
the Navy and subcontracting possibilities m the area. Emphasis 
was being placed on increasing the number of new suppliers. One 
hundred new suppliers each month were receiving Navy contracts 
and 80 percent of them were small-business concerns. 

The committee learned at this year’s hearings that the Navy’s inter- 
est in new contractors has not abated. At the present time, more than 
105 new contractors participate each month. Since June of 1950, 
approximately 12,300 new contractors have been :ncluded in Navy 
procurement, 80 percent of whom have been small-business concerns. 
There are now 60 Navy small-business specialists. These specialists 
are located in all major purchasing field activities that have authority 
to purchase in excess of $1,000. These specialists screen every pro- 


curement irrespective of its classified nature. They work closely with 
representatives of SBA, who are given complete access to Navy pro- 
curements irrespective of their classified nature. The Department of 
Navy has always cooperated with SBA and in some respects, has set 
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the pace for the other military departments. The policy of the Navy 
with reference to SBA representatives screening classified procurements 
has been somewhat different from the position of the other depart- 
ments. The Navy’s position at the hearings was presented by Ray- 
mond H. Fogler, Assistant Secretary of Navy, who said: 

There has been some difference of opinion within the Defense Department 
whether somewhere we should have its classified contracts screened by the Small 
Business Administration; that has been the Navy policy, and as far as I know 
now, it is the policy all the way through; that has been the Navy policy that they 
should be screened by the Small Business Administration the same as the others. 
They have the same clearance as all our contractual people have and all our small- 
business specialists have. 

That position contributed in no little part to the inclusion in the 
Department of Defense Instruction No. 4100.9 dated November 4, 
1955, of the provision making it mandatory that Small Business Ad- 
ministration representatives have access to procurements, notwith- 
standing their classified nature. ү 

The Navy’s policy with reference to the Small Business Administra- 
tion was stated clearly by Mr. Fogler when he told the committee: 

It is the definite policy of the Navy, which we are endeavoring to follow up 
consistently, to cooperate with the Small Business Administration. From my 
own individual contacts, I believe we are being actually helped by the Administra- 
tion and I believe also that Administrator Barnes has approached his own responsi- 
bility in the management of his personnel in a most constructive way. 

It is that expression of policy which contributes to the teamwork 
which your committee feels is necessary to insure a vigorous imple- 
mentation of the provisions of the Small Business Act of 1953, as 
amended. 


SECTION H. PROCUREMENT BY OTHER GOVERNMENT AGENCIES 


1. Atomic Energy Commission 

The first atomic energy projects were created and operated during 
World War II under the Manhattan Engineer District. Pursuant to 
the Atomic Energy Act of 1946, these facilities were transferred to the 
Atomic Energy Commission on January 1, 1947. These projects have 
had a phenomenal growth —from the drawing boards to *'a virtually 
integrated industry" in a little more than a decade. That industry 
includes plants for all phases of the production: 

(a) Concentration of the uranium ore; 
(b) Manufacture of uranium feed materials from ore concen- 
trates; and the 
(c) Production of fissionable material from the uranium feed 
material. 
In addition, there are plants for the production of atomic weapons, 
and the construction and testing of a variety of atomic reactors and 
research laboratories. 

As it was the policy of the Manhattan project, so it has been the 
policy of the AEC to utilize the services of private business enterprise 
to carry out the various programs of the Commission. George C. 
Taylor, Assistant Director for Supply, Atomic Energy Commission, 
informed the committee: 
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Аз а result, atomic energy today is largely a contractor’s industry. Of the 
118,947 people employed in AEC work at the end of March 1955, 112,975 were 
employed by contractors, the remaining 5,972 are Federal employees of the 
Commission. 

Industrial organizations, universities, and research institutions are under con - 
tract to run the produetion plants, to operate atomic energy laboratories and to 
carry out research and development work and other special tasks. 


hapter 9132 of the AEC manual provides that small concerns 
are to receive a fair proportion of required supplies and services. 
Primarily the AEC implementation of that provision has been in the 
subcontracting field. М ajor prime contractors are urged to establish 
small-business programs within their own operations in order to insure 
a “maximum practicable small-business participation.” Оррогёџ- 
nities for small-business participation are greatest in that area of 
procurement relating to the furnishing of supplies, material, and equip- 
ment necessary for the construction and operation of AEC facilities. 
Expenditures in this area are small, however, in comparison with the 
amount of money expended or obligated on contracts providing for 
the design, construction, and operation of Government-owned facili- 
ties, which accounts for approximately 85 percent of all AEC dollars, 
and that expended on research and development contracts. Since 
most Atomic Energy Commission contracts are of the cost-type with 
large prime contractors—including contracts for supplies, material, 
and equipment—small-business participation is generally limited to 
participation as subcontractors. Consequently, it is important that 
a reliable reporting system be required of the major prime contractors 
before an accurate picture of small-business participation can be 
determined. 

In commenting on this system, Mr. Tavlor indicated an apprecia- 
tion of its significance when he told the committee: 

Contract action reporting system: It is conventional for Government procure- 
ment agencies to establish systems for the collection and publication of prime- 
contract action statistics. AEC’s reporting system includes the collection of 
statistics with respect to subcontracts and purchases made by its major cost- 
type primes. Cost-type contractors submit reports on their procurement activities 
in sufficient detail to permit analysis from a small-business participation stand- 
point as well as other matters of policy and procurement-planning significance. 
This system enables AEC to measure the effectiveness with which its small- 
business policy is carried out by its cost-type prime contractors. 

At best, this analysis is an estimate prepared by the Commission. 
Mr. Taylor informed the committee, ‘I believe it is impossible to say 
that they are firm figures." Your committee has found that situation 
to be general throughout the Government procuring activities. 
Statistics as to the amount of participation by small-business concerns 
as subcontractors in Government spending, with rare exception, are 
based upon estimates of the agency. Such a system does not lend itself 
to the accuracy necessary to insure a realistic appraisal of the small- 
business program. In view of the procurement program of the AEC 
which offers very little opportunity to the ec ie as a prime 


contractor, your committee would recommend that the Commission 
make a complete reevaluation of its reporting system as that system 
relates to its major prime contractors. Sufficient safeguards should 
be included to insure an accurate report of the amount of subcontract- 
ing to small business and the amount of the prime contract within 
the small-business potential. 
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Your committee has included the following charts which relate to 
small-business participation as subcontractors for such consideration 
as they are entitled. This information was prepared by the AEC 
and presented to the committee at the annual public hearings. 


Subcontract | Prime contract 
Tae e dollars to dollars to 
small business | small business 


$209, 700, 000 
311, 600, 000 
207, 000, 000 
112, 400, 000 


FISCAL YEARS 
MILLIONS OF DOLLARS 
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* Dees not include three Kiewit Co. Subcontrocts ot Portamouth, O. which ore in the noture of prime contracts. 
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2. General Services Administration 


The General Services Administration has traditionally been a good 
source of procurement for small-business participation, since a large 
part of that procurement consists of common-use items. To aid the 
small-business man and insure a maximum participation by the small 
concern, there has been established a business-service center in each 
of the 10 regional GSA offices throughout the country. These centers 
serve as convenient sources of procurement information for the small- 
business men in the area. In the first 10 months of the fiscal year 1955 
these business-service centers made available approximately 120,000 
copies of specifications to interested businessmen. In addition, they 
have processed approximately a hundred thousand written com- 
munications to businessmen with information concerning what was 
being purchased and the location of the procurement. 

It is interesting to note that the а мае рагїїсїрайоп 
increased from 42.5 percent in fiscal 1954 to 57.3 percent in fiscal 1955. 

A serious development in the General Services Administration 
procurement procedure during the year was commented on by your 
committee in Senate Report 1274 (pp. 56-57). Those comments are 
of such interest that your committee deems it of value to restate them 
in this report: 


During the past year, some serious questions were raised as to the legality of 
certain contracts which have been used by the General Services Administration. 
These questions are dealt with in two decisiors handed down by the Comptroller 
General, which, in effect, stated that certain so-called multiple-award contracts 
were unenforcible as contracts. The impact of this decision is reflected in a 
letter addressed to the Comptroller General by Mr. Edmund F. Mansure, Ad- 
ministrator of GSA, on May 13, 1955. In that letter, Mr. Mansure said: 

“The scope and effect of your two decisions were of such import as to require, 
if not modified or clarified, an immediate discontinuance of a considerable portion 
of ca m" program presently being carried on by the Federal Supply Service 
of GSA. 

The committee was told at this hearing that the Comptroller General’s decisions 
would affect approximately 70 percent of the Federal supply purchasing program. 

Your committee has long been concerned with the legality of certain open-end 
and multiple-award type contracts used by GSA and other Government agencies. 
Most of the discussion with representatives of these agencies has been of an 
academic nature. However, on October 15, 1954, your committee received 
another complaint concerning the award of a contract which vour committee felt 
fell within the general scope of the challenged contracts. Your committee de- 
cided to get a ruling on the legality of the contract in question from the GSA 
and from the Comptroller General in the interest of establishing whether the con- 
tracts in question were or were not legal. On October 26, 1954, letters were 
— by the chairman of the committee to both GSA and the Comptroller 

reneral. 

Mr. Edmund F. Mansure, Administrator of GSA, by letters dated November 
5, 1954, and December 17, 1954, discussed the questions raised by the committee 
and came to the conclusions that the contract under question was a legal contract 
and was binding on all parties to the contract. 

On November 5, 1954, the Comptroller General wrote to GSA and requested 
that agency’s views relatvie to the legal authority for the contract under considera- 
tion. On December 1, 1954, GSA wrote to the Comptroller General and stated 
that the contract, in its opinion, was valid and bindirg. The letter was accom- 
penser by a statement of findings and determination under title III of the Federal 

roperty and Administrative Services Act of 1949, Public Law 152, 81st Con- 
gress, as amended. 

Upon receipt of that letter and those findings, the Comptroller General made 
a thorough study of the question and on March 21, 1955, submitted decision 
IN which, in effect, ruled that the contract in question was not binding 
and valid. 
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Subsequent to that decision, the Comptroller General had occasion to rule on 
another contract awarded by GSA, and in that ruling, the validity of the con- 
tract in question was challenged. This decision was related to GSA in a letter 
from the Comptroller General dated April 12, 1955. 

In response to these two decisions by the Comptroller General, GSA undertook 
to restudy the entire problem and to make certain suggestions to the Comptroller 
General, These observations and suggestions are contained in a letter from Mr. 
Mansure dated May 13, 1955. That letter is also reprinted in this report. 

Your committee will continue to follow developments in this field 
and will secure other information concerning them at the forthcoming 
hearings. 


SECTION I. BIDDING PROCEDURES OF THE MILITARY SEA 
TRANSPORTATION SERVICE 


As has been its practice in past years, your committee gave inten- 
sive study to several individual procurements with the thought that 
it might thereby learn some of the specific reasons why the percentage 
of defense work going to smaller firms is so low. One of the com- 
mittee’s case studies during 1955 involved the bidding procedures of 
the Military Sea Transportation Service, a branch of the Department 
of the Navy. 

Representatives of smaller, nonintegrated ship-repair yards along 
the gulf coast complained to your committee that MSTS policies 
were precluding them fron any chance of obtaining a share of the 
work of deactivating Government vessels and preparing them for the 
reserve fleet. The Military Procurement Subcommittee was author- 
ized to make an investigation of the charges and to prepare a report 
on the subject. 

After preliminary staff studies, the Procurement Subcommittee 
held a public hearing on March 18, 1955, at which the smaller ship- 
repair yards were represented by R. H. Morvant, executive director 
of the Manufacturers & Repairers Association, New Orleans, La. 
Adm. Francis C. Denebrink, commander, Military Sea Transporta- 
tion Service, and members of his staff presented the views of the 
agency, and Maritime Administrator Clarence G. Morse attended 
the hearing to relate the experiences of the Maritime Administration 
in similar ship-repair programs. 

Basically, the issue involved several instances where larger inte- 
grated yards submitted bids for repair contracts in such a way that 
those smaller yards which did not have drydocking facilities were 
completely shut out from any opportunity to win a slice of the con- 
tract. Naturally, the “topside” or nondrydock yards felt that their 
interests were not being adequately protected and, furthermore, they 
stated that the public interest was also being slighted in such an 
instance where price competition was reduced to a minimum. 

The Procurement Subcommittee agreed substantially with the posi- 
tion of the smaller yards after hearing both positions and after 
analyzing the data supplied by MSTS. Its draft report was unani- 
mously пороте by the full committee and was submitted to the 
Senate on July 30, 1955. 
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Several paragraphs of that report are relevant at this point: 


In conclusion, your committee wishes to put the instant case in its proper 
jerspective. During the 5 years that it has been in existence, the Senate Small 

usiness Committee has devoted & major share of its attention and resources 
to the problem of guaranteeing that a fair share of defense business go to small- 
business firms. In striving to attain that aim, your committee has worked 
with the Department of Defense and the armed services and has sponsored 
legislation giving the Small Business Administration authority to operate in 
this field as well. The committee, in public hearings, has sought general testi- 
mony from defense officials regarding their procurement policies and procedures 
which affected small businesses. It has also followed through on specific case 
studies which appear to be at variance with those statements of general policies 
in order to determine whether it is the policies or the practices which account 
for the disappointingly small percentage of defense dollars going to competent 
small producers. 


ж ж * * * * * 


Your committee feels that the facts show that the contracting practices of the 
Military Sea Transportation Service do not adequately protect the smaller, non- 
integrated yards. Unfortunately, the evidence indicates that the MSTS does 
not propose to meet this challenge vigorously and promptly or that it has given 
sufficient thought to other methods which can be put into effect to eliminate 
the complaints brought out before this committee. It is not enough to fall 
back on the defense that abuses are infrequent or not typical. 


* * * * * * * 


The following recommendations appear to be warranted by the examples 
brought out in the inactivation program of the Military Sea Transportation 
Service. 

l. Your committee is convinced that split bidding is in the best interest 
both of small business and of the Government. Therefore, MSTS should 
make split bids a prerequisite for combined bidding. 

2. The teachings of the shortcomings of the deactivation program should 
be applied by MSTS to other phases of its activities. 


SECTION J. CONCLUSIONS AND RECOMMENDATIONS 


A review of statistics released by the Department of Defense 
revealed that small business received 19.1 percent of all military pro- 
curement during the fiscal periods 1951-55. Although the percentage 
of small-business participation in 1955, computed on a net value basis, 
indicates an increase over that average of approximately 2.7 percent, 
its percentage of new procurement in 1955 was only 18.4 percent. At 
best, the small-business man in this respect seems to be just holding 
his own, notwithstanding the extensive small-business programs in 
operation throughout the military departments. It is not suggested 
that these results would be unchanged were there no such programs in 
existence. On the contrary, your committee believes that, had there 
been no organized program in the military departments throughout 
this period, the small-business man’s place in the procurement picture 
would have substantially decreased in the face of those tempting 
characteristics of doing business with large concerns: convenience and 
expedience. If any credit at all can be given to the ability, sincerity, 
and enthusiasm of the personnel engaged in the program, no other 
conclusion can be made. 

Your committee does not deem maintaining the status quo as the 
test of whether small business is getting its proportionate share of 
Government contracts. It believes that small-business participation, 
both as prime contractors and subcontractors, should be increased and 





*S, Rept. 1273, 84th Cong., Ist sess., MSTS Bidding Procedures, pp. 9, 10, and 12. 
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can be increased with a continuous reexamination and revision of the 
program. 

apable personnel, adequately compensated and vested with proper 
authority are fundamental to the program. Your committee recom- 
mends that (a) workloads of small-business offices at all major pur- 
chasing activities be reviewed to determine whether the office is 
adequately housed, staffed and compensated, both as to professional 
and clerical personnel; (b) that coordinated action be taken by the 
departments to insure that comparative personnel are uniformly com- 
pensated and staffed, and (c) that job classifications and ratings 
uniformly appropriate to the services, be prepared and recommended 
by the Department of Defense to the Civil Service Commission for 
adoption. 

Your committee recognizes Department of Defense Instruction No. 
4100.9, dated November 4, 1955, concerning relations between the 
Department of Defense and the Small Business Administration, to be 
ponia 4 the most effective policy statement yet issued by the 

epartment of Defense. So that its potential be realized, your com- 
mittee recommends that appropriate and coordinated action between 
the military departments and the Small Business Administration be 
taken immediately to insure an aggressive and effective implementa- 
tion of the instruction. Your committee expects the military depart- 
ments to make full reports at the next scheduled public hearings of 
this committee as to the extent of such action. 

Your committee concludes that there is a substantial question as to 
the propriety of many actions pursuant to section 2 (c) (1) of the 
Armed Services Procurement Act of 1947. Your committee recom- 
mends that all negotiated procurement actions be taken pursuant to 
the provisions of sections 2 (c) 2-16 when appropriate and that no 
procurement be negotiated pursuant to the provisions of section 2 (c) 
(1) until it has been determined that no other exception is appropriate 
and that it is clearly necessary in the public interest, as defined by 
appropriate departmental regulations. 

four committee further recommends that the military departments 
and the General Accounting Office continue their studies in this 
regard so that your committee might have the benefit of their informed 
and respective views at the next public hearing concerning— 
(a) Whether section 2 (c) (1) should be eliminated from the 
Armed Services Procurement Act of 1947, and 
(b) What general cases arise which, although necessary to be 
negotiated in the public interest, cannot be negotiated under one 
of the other exceptions to the act. 

Your committee concludes that an affirmative program designed to 
insure utmost small-business participation as subcontractors in mili- 
tary procurement should be an integrated part of the general small- 
business program of each of the military departments. 

It recommends that action be expedited to release for distribution 
the necessary reporting forms, instruction sheets and checklists to be 
used in the effective implementation of the new Department of De- 
fense directive relating to subcontracting. 

It further recommends that further study be made to determine the 
extent an effective control by the contracting officer over the major 
prime contractor's subcontracting program can be made without 
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substantially prejudicing the interests of the Government. Your 
committee concludes that, without some control, the new directive 
will be less than effective. 

Your committee feels that there is still room for improvement in 
some of the long-standing trouble spots in procurement, i. e., inade- 
quate specifications, unrealistic delivery schedules and so-called 
emergency procurements. It would recommend that these trouble 
areas be given a continuous consideration by the Secretaries and their 
immediate associates and that special emphasis be placed upon these 
problems by every person whose duties relate to procurement. 

Your committee recognizes that the small-business specialists and 
representatives throughout the departments are generally conscien- 
tious and dedicated to their task of enlarging the share of contracts 
awarded to small firms. Therefore, your committee believes that, 
riven the proper Muppet throughout the commands, these small- 
LL personnel will be able not only to maintain the position of 


small business in military procurement but to increase the percentage 
of participation by small concerns in Government contracts. 








CHAPTER III 
FINANCIAL PROBLEMS OF SMALL BUSINESS 
SECTION A. FINANCING 


During the 6 years your committee has been in existence, it has 
found the determination of the needs for additional financing one of 
the puzzles of the small-business world. No doubt has ever existed 
that there is a credit gap in private sources or that many firms are 
unable to fill all their requirements for capital of one sort or another. 
On the other hand, a quantitative determination of the scope of that 
unfilled need has not yet been made. 

Since 1950, your committee has made various surveys approaching 
this problem from different points of departure. Probably the most 
concrete action taken was committee sponsorship of legislation giving 
the Small Defense Plants Administration the authority to recommend 
small-business loans to the Reconstruction Finance Corporation and 
the later sponsorship of the Small Business Acts of 1953 and 1955, 
providing for the Small Business Administration with its power to 
make loans to its clientele. It was almost unanimously agreed that 
the demise of RFC would leave unmet the requirements of a sub- 
stantial number of worthy small businesses which were unable to 
obtain necessary funds from private sources. 

Other steps taken by this committee included a study of the cost 
and availability of credit made in conjunction with the Federal 
Reserve Board ' and another on the cost of flotation of security issues 
undertaken with the Securities and Exchange Commission. Your 
committee also recognized that most of these financial problems were 
considerably worsened by the levy of high personal and corporate 
income taxes by the Federal Government. For that reason, it made 
a comprehensive survey of the impact of Federal taxation upon small 
business and submitted a unanimous report to the Senate recommend- 
ing ways in which the restrictive nature of that burden might be 
lessened.’ As recited in the committee’s last annual report, many of 
those reforms were enacted into law by Congress, but the high tax 
rates continued to reduce the amount of earnings and personal invest- 
ment which may be put into small firms for sound growth and ex- 
pansion. 

Early in the 1st session of the 84th Congress, the chairman of the 
Financing Subcommittee of your committee, Senator Sparkman, intro- 
duced three bills which were designed to present a unified approach to 
the financing problems of small business. 'The first, S. 381, called for 
the establishment of national investment companies which would make 


! Subeommittee Print No. 8, 82d Cong., 2d sess. 
2 Subcommittee Print No. 4, 82d Cong., 2d sess. 
3S. Rept. 442, 83d Cong., Ist sess. 
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long-term loans in the nature of equity financing for promising con- 
cerns too small to raise such capital in the securities markets. This 
bill generally followed the 1948 proposal of the Committee for Eco- 
nomic Development and has been pressed intermittently since that 
time. Senator Sparkman’s second bill, S. 382, called for a 2-vear exten- 
sion of the Small Business Administration with expanded financing 
powers. 

The third small-business financing proposal made by the chairman 
of the Financing Subcommittee was S. 383, providing for the inaugura- 
tion of an insured loan plan to spur the granting of small-business 
loans by private banks. Based partially on the experiences of the 
Federal Housing Administration guaranteed loan plan, S. 383 would 
levy à premium on loans to small business in return for a Federal 
Reserve System guaranty on the loan up to a maximum of 90 percent. 

During its hearings on the extension of the Small Business Act, 
a subcommittee of the Senate Banking and Currency Committee heard 
testimony on the Sparkman bills, as well as several other proposals 
for encouraging the flow of funds to smaller companies.* It was de- 
cided, however, to give further study to these financing measures. 

Early in 1956, your committee’s financing group plans to hold a 
series of hearings throughout the United States to receive testimony 
on the nature and extent of unfilled credit needs of small business. 
At those sessions there will be heard, in addition to small-business men, 
bankers, investment bankers, chamber of commerce representatives, 
accountants, and Federal and State officials concerned with this prob- 
lem. At that time, witnesses will be questioned on various legislative 
proposals. Your committee’s findings and recommendations will be 
presented to the Senate Banking and Currency Committee for its use. 

During 1955, the Department of Commerce conducted a rather 
extensive survey of small- and intermediate-size business financing by 
sampling techniques. Over 15,000 firms were questioned, half of 
them in existence in 1951 and the other half formed between 1951 and 
1954. The initial findings of that study were published in the 
October 1955 issue of Survey of Current Business in an analysis 
by Loughlin F. McHugh and Jack N. Ciaccio.® 

Commerce’s Office of Business Economics poll clearly showed that 
both established and newer firms place primary reliance upon internal 
financing for their credit needs. Fifty-seven percent of the older 
businesses stated that they wanted no outside funds, while 47 percent 
of those going into business between 1951 and 1954 replied that they 
also had internal resources to meet their requirements. 

The chart reproduced below also indicates that an additional 
24 or 25 percent of both old and new companies obtained all the ex- 
ternal funds they needed, leaving 19 percent of the former and 
28 percent of the latter who received nothing or only a part of the 
money they required. 


M Hearings, Senate Banking and Currency Committee, Extension of Small Business Administration, 
May 5-11, 1955. 
* Survey of Current Business, October 1955, pp. 15-22. 
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Outside Funds Wanted and Obtained 


Percent Distribution of Established and 
Newer Firms in Survey 
(Twelve Months Ended June 30, 1954) 


OUTSIDE FUNDS WANTED: 
NO FUNDS OBTAINED 


SOME FUNDS OBTAINEO 


ALL FUNDS OBTAINEO 


OUTSIDE FUNDS 
NOT WANTED 


ESTABLISHED NEWER 
FIRMS FIRMS 


U. S. DEPARTMENT OF COMMERCE, OFFICE OF BUSINESS ECONOMICS 
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The OBE study found that 93 percent of all funds wanted fell in 
the category of short-term-loan capital, although it is admitted that 
this figure may be overly stated, since 90-day credit, for example, 
could be counted 4 times in 1 year, while longer-term loans would not 
have that multiple factor. The following table presents the statistics 
on needs for external financing by type of credit, demand, age of firm, 
and success in obtaining the funds. 


Proportion of aggregate demand obtained by firms in survey, 12 months ended 
June 30, 1954 














[Percent] 
2 ае ннан а абон днн ——r i ч m 
All firms — Newer firms 
a анн веналар ананан а „жад | | 
Loan demand: | | 
Total...... ў : ; ч 100 100 | 100 
Obtained... 76 | 76 | 75 
Not obtained ....... 2 21 24 25 
Equity demand: | 5 
Total... 100 | 100 | 100 
Obtained.. i 33 | 30 | 45 
Not obtained. . 67 70 | 55 
Aggregate demand: | | | t 
Total. j : 100 100 | 100 
Obtained... : К 73 | 74 | 71 
Not obtained.. 27 | 26 | 2 
Funds obtained: | | КЕ 
l'otal... i 100 100 | 100 
Loans : к 97 | 98 | 92 
Equity ; à ча 3 2 | 5 
Funds wanted, but not obtained: | | p 
Total : Я : 100 100 100 
Loans..... io» сда 83 | 84 74 
Equity..... TONER à 5 — 17 16 26 
Aggregate demand: | v Ec 
ЖИД ы ai À da d ; 100 | 100 100 
КАДАЛА. 54, е аца агы кан» 93 ad 7 
Equity..... кийер рф уба — 7 6 13 





Source: U. S. Department of Commerce, Office of Business Economics. 


Perhaps the most significant figures in the table are those which 
show that only one-third of desired equity funds are actually obtained, 
with both the older and younger firms receiving substantially less 
than half the total they sought. On the other hand, both obtained 
about 75 percent of all the shorter-term loans they asked. 

As might be expected with so high a percentage of loans of the short- 
term variety, by far the greatest supplier of these funds were the 
banks. Almost 80 percent of all loans came from that source with 
the remainder divided between loans from individuals and other 
sources, such as suppliers, insurance companies, factors, and the 
Government. The next table indicates that banks are proportionately 
more important as a supplier of funds for the established firm than 
for its younger counterpart. 


71808—56— —5 
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Distribution of number of loans obtained by source of loans 


[Percent] 


I 
| All sources Bank Individual ! Other ? 


All loans ici i л | 
To established firms.................. і ( T .4 | 
Te ewer DUM... ck 38. 8 5.7 | 

Established firms: | 
Construction 
Manufacturing............. 

Wholesale trade... ......... 
Retail trade.......... 

Newer firms: 

Construction. .............. 
Manufacturing... 

Wholesale trade.................. 
BN US... даь, 





1 Partner, corporate official, acquaintance, or relative. 
3 Insurance companies and other financial institutions, supplier, equipment dealer, factor, Government, 
and other 


Source: U. 8. Department of Commerce, Office of Business Economics. 


The 1952 report to your committee from the Federal Reserve Board 
on the cost and availability of credit to small business stated that small 
firms had to pay premium prices for outside funds, and that finding is 
supported by the more recent study of the Department of Commerce. 
Somewhat over 8 percent of all loans to the established firms bore 
interest rates above 6 percent, while the newer companies found more 
than 6 percent charged in 12.4 percent of all loans. Since the great 
preponderance of loans for both classifications fell in the short-term 
category (50 percent for 90 days or less), that difference in high inter- 
est rates is particularly noteworthy. 


Distribution of number of loans obtained by interest charged on loans 


[Percent] 


Interest rate class 


| 
j 
| 
joo 
{ 


All loans 
10 and 
over 


All loans $ 
To established firms. ........... de 100 
To necu WIM: ieee ek... 100 
Established firms: 
Oonstenetion . аага ы 100 
Manufacturing. ................ р 100 
Wholesale trade an - 100 
Retail trade.......... 100 
Newer firms: 
Construction. ......... 100 
Manufacturing ; 100 
Wholesale trade..................... 100 ë 
Retail trade 100 s 28.2 








Source: U., 8. Department of Commerce, Office of Business Economics. 


Further ramifications of the Commerce survey must await more 
detailed analysis. Your committee feels, however, that the data 
already made available indicate that there is in reality a “credit gap,” 
especially in the longer-term field. This committee will continue to 
develop information and work with other appropriate bodies to meet 
these unfilled needs which so often hamstring the new or small business 
in its efforts to become an effective competitor. To the extent that 
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the credit gap leads to mergers and sell-outs, it is as dangerous to the 
health and the vigor of our economy as it is when it results in the more 
dramatic business-failure statistic. To the extent that the Federal 
Government can assist these smaller units of the economy to grow and 
prosper, it will be making a wise investment for the demands of both 
war and peace. 


SECTION B. ISSUANCE OF SECURITIES 


While few very small businesses are able to resort to securities mar- 
kets for external financing, many intermediate-size companies do look 
longingly at that source of funds. Your committee has consistently 
sought methods whereby independent firms could have access to the 

securities markets and at as low a cost as possible. 

While the improved health of our securities market in general has 
made possible a significant recent increase in total publie financing 
over previous periods, small stock issues are far from impressive. 
Issues between $100,000 and $300,000 totaled only $108,734,000 for 
the period between January and May 1955. Total public financing 
for this period was $3,018,477,000. It is encouraging to note that the 
$108,734,000 figure compares with $62,647,000 for a like period in 
1954. 

Generally, common-stock financing has been relatively low in the 
postwar years, due to a retention of earnings as a source of equity 
capital. “It is obvious that small firms are less able to plow back earn- 
ings for expansion. Your committee is, therefore, of the opinion that 
all possible avenues of public financing should be kept open to small 
business. In the past the ability of small business to raise capital 
under terms of SEC regulation A has been an important though not 
large means of small-business financing. Your committee is con- 
cerned that this not only be a continuing but an expanding means of 
small-business financing. 

Abuses of regulation A by some uranium issuers and other pro- 
motional excesses have led to demands in some quarters that the 
exempt provisions of the Securities and Exchange Act be eliminated. 
Currently SEC itself has under consideration a revision of its regula- 
tions designed to tighten them as they apply to promotional companies. 
While the committee is sympathetic to all efforts to protect the in- 
vesting public, it is concerned lest the proposed provisions serve as a 
brake on public financing by legitimate small business. 

In October 1955, Senator John Sparkman, acting for your com- 
mittee, wrote to J. Sinclair Armstrong, SEC chairman, in connection 
with the proposed revisions. Senator Sparkman expressed particular 
concern with the proposed definition of a promotional company as one 
which “has not had a net income from operation * * * for at least 
1 of the last 2 fiscal years.” Your committee feels that as currently 
drafted the SEC revisions may serve to restrict public financing by 
certain small firms which are not by any ordinary business usage 
considered promotional companies. 

Senator Sparkman requested Commissioner Armstrong to consider 
a redraft of the proposed definition so as to limit its effect to only that 
segment of the business community as is absolutely necessary. Your 
committee is pleased to report that the Commissioner has stated that 
the SEC Ж is considering a rephrasing of the definition based on 
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comments received. Further, this committee will be informed as to 
the views of the Commission in advance of adoption of amendments 
to the regulations. 

The texts of the exchange of correspondence between Senator 
Sparkman and Mr. Armstrong follow: 


SENATE SMALL BUSINESS COMMITTEE, 
October 25, 1955. 
Hon. J. S. ARMSTRONG, 
Chairman, Securities and Exchange Commission, 
Washington, D. C. 

ЮОЕлв Мв. Авмвтквоха: I am writing you in connection with the proposed 
changes in SEC regulations A and D as contained in your release No. 3555 of 
July 18, 1955. 

While the Commission doubtless feels that certain revisions are necessary to 
protect the investing public, I am concerned over the possibility that the pro- 

osed revisions will be a restrictive influence on our small-business community. 

am concerned in particular over the proposed definition of a promotional 
company as one which “has not had a net income from operations * * * for 
at least one of the last 2 fiscal years.” I realize that the purpose of the revisions 
is to curtail fraudulent promotional companies. As the definition stands, how- 
ever, it wil] quite likely include some companies which in fact are not promotional 
companies. 

I understand from my staff that you are in the process of revising this definition 
and other provisions of the proposed revisions. I trust that the redraft of the 
proposed definition of a promotional company shall be realistic, thereby limiting 
its effect to only that segment of the business community as is absolutely neces- 
sary. Please advise me of the proposed rephrasing of this definition prior to 
action by the Commission. 

With kindest personal regards, 

Sincerely yours, 
JouN SPARKMAN, Chairman. 





SECURITIES AND EXCHANGE COMMISSION, 
Washington, November 1, 1955. 
Hon. JOHN SPARKMAN, 
United States Senate, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR SPARKMAN: I appreciate your comments in your letter of 
October 25, 1955, concerning proposed changes in regulations A and D under 
the Securities Act of 1933. The Commission’s staff has been studying the com- 
ments received from the public on various aspects of the proposed amendments, 
including the one you mentioned. In this connection, a public hearing on the 
entire subject is to be held on Tuesday, November 15, 1955. 

Any redrafting of the rule will of course depend upon a consideration of all of 
the comments received. I shall be very happy to inform you of the views of the 
Commission with respect to the problem you have mentioned in advance of the 
adoption of amendments to the regulations. 

Sincerely yours, 
J. SINCLAIR ARMSTRONG, Chairman. 


SECTION C. THE RENEGOTIATION ACT 


While not strictly a financing matter, your committee has decided 
to include a few comments on the impact of the Renegotiation Act at 
this point in its report. This is not completely illogical, since those 
саг firms which have worked or are now working on defense con- 
tracts or subcontracts, must make a difficult decision whether to lay 
aside funds to cover any future assessments by the Renegotiation 
Board or whether they should gamble by not keeping those dollars 
in liquid assets. Perhaps the chief complaint by small businesses 
about the Renegotiation Act concerns the 3 or 4 years it ordinarily 
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takes the Renegotiation Board to determine a profit position as a 
basis for renegotiation. 

To your committee, however, an issue of even deeper significance to 
the small-business economy, is ‘the question of continually extending 
those restrictions and controls, designed to combat procurement ineffi- 
ciencies during emergency periods, on the thousands of firms through- 
out the country engaged in defense work for the Government during 
the current nonemergency period. In this connection your com- 
mittee feels that a comprehensive and searching study of the Renego- 
tiation Act of 1951, as extended, is urgently needed. 

In short, this legislation, initially enacted into law on March 23, 
1951,° and subsequently extended on September 1, 1954,’ and August 
3, 1955,5 provides for the renegotiation of defense contracts for the 
elimination of excessive profits. The act applies to receipts and 
accruals on or after January 1, 1951 (attributable to performance 
after June 30, 1950), from contracts and related subcontracts with the 
military departments and other designated agencies performing 
defense functions. The act, as recently extended, does not apply to 
receipts and accruals attributable to performance after December 31, 
1956; nor to certain types of contracts specifically exempted from the 
provisions of the act, or granted exemption by the Board, which 
exemption may be granted both individually and by general classes 
or types. 

The act is presently operable to the end of 1956. Your committee 
feels that many provisions of the act, as it is currently written, may 
work an undue and unnecessary hardship on small businesses in our 
present-day peacetime economy. 

During the early days of the Korean emergency it was felt that 
those entrusted with contracting and purchasing duties both in 
industry and in Government would be unable to devote the necessary 
time and effort to bring quotations on defense material or contracts 
down to reasonable levels. At that time the recapture of excessive 
profits on defense contracts via the Renegotiation Act was not only 
helpful but essential in protecting the interests of the Government 
and of the taxpayers. 

Your committee feels that this picture has now materially changed. 
Today there are hundreds upon hundreds of firms indicating a willing- 
ness to compete for all but the most complex defense contracts. The 
chairman of the Financing Subcommittee of your committee, Senator 
Sparkman, remarked in a Senate speech that literally thousands of 
small-business men have visited the committee offices in person in the 
last few years, seeking the help of the committee in getting placed on 
the bidders lists of the various Government agencies. He also advised 
the Members of the Senate that over 30 000 small-business men had 
written to your committee for copies of its publication entitled “Selling 
to Your Government.” In view of this tremendous response and 
activity on the part of industry to meet the requirements of defense 
procurement, it must be concluded that competition, the greatest 
single deterrent to the danger of exorbitant prices on defense contracts, 
is hard at work in the economy and has materially lessened the very 
dangers the Renegotiation Act was designed to combat. 





* Public Law 9, 82d Cong., Ist sess. 
' Public Law 764, 83d Cong., 2d sess. 
* Public Law 216, 84th Cong. ., 1st sess. 
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Hearings conducted by the Senate Committee on Finance in June 
1955 revealed that many businessmen believed the act had substan- 
tially reduced their incentives to cut costs, since any appreciable sav- 
ings they might effect through new techniques or improved equipment 
would be denied them by the Renegotiation Board. Additionally, 
there was presented evidence that the Renegotiation Act was actually 
working contrary to the policy of the Congress to maximize the partici- 
pation of small business in defense production. This problem arose 
when industry learned that the Renegotiation Board would allow a 
prime contractor a smaller percentage of profit on that portion of a 
contract he subcontracted than on work done under his own roof. 
Naturally, whenever possible, the prime contractor will retain work in 
his own plant even though he might obtain the product cheaper by 
subcontracting to a smaller business. The damage to both the small 
subcontractor and also to the Government through higher prices is 
obvious. 

The testimony offered at the Senate Finance Committee hearing in 
support of the act, almost without exception cited B—52's guided mis- 
siles, rockets, and the other various multi-million-dollar items charac- 
teristic of 1955 preparedness. It was stated that competition was not 
& feasible mechanism for avoiding excessive profits on such items, as 
there were usually no multiple sources to insure à reasonable price. 
While this is doubtless true, no evidence whatsoever was presented 
to demonstrate how a small firm manufacturing a half-million dollars’ 
worth of material on a defense contract, or as a supplier to a prime 
contractor, could possibly make an unconscionable profit after having 
to bid against 10 or 20 other aggressive firms to get the order. Con- 
sequently, it would appear that in order to control a small number of 
dramatic cases, numerous small, competitive firms are made to suffer. 

Furthermore, your committee believes that it is most important to 
point out that there are alternate methods of handling the problem of 
excessive profits without so seriously hampering thousands of smaller 
firms. First of all, a more proper and efficient forecasting and timing 
of requirements would eliminate many of the so-called emergency 
situations which so often dot the procurement scene. Secondly, all 
negotiated contracts should contain a price redetermination clause 
which would allow contracting officers to satisfy themselves throughout 
the performance of the contract that prices and profits were not 
excessive. Finally, the greater use of advertised, competitive bidding 
by the militar у services would guarantee more price competition on all 
procurements and most adequately protect the public interest. These 
three steps would seem to your committee to be sensible, feasible, and 
effective alternates to the costly and long-drawn-out operations of 
the Renegotiation Act. 

Also worthy of intensive consideration by a study group would be 
the question as to whether the moneys recouped from contractors by 
the act exceed the cost of operation and administration of the act by 
both the Government and industry. The chairman of the Renegotia- 
tion Board has stated that during the period of October 1951 through 
December 1954, some $232 million were submitted to the United 
States Treasury as a result of renegotiation. Administrative costs 
for this period ran roughly $14 million. However, these costs do not 
reflect the much greater administrative costs borne by the contractor 
in keeping exacting records and accounts, which cost is not only tax 
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deductible but is also passed on to the Government in the price paid 
for the item or the work which has been contracted for. Estimates 
fix the costs to the contractor in complying with the requirements of 
the Renegotiation Board at roughly $175 million. Furthermore, to 
obtain the true net fiscal picture, from 52 to 80 percent of the $232 
million which the Board states it has recouped, must be deducted, 
as this would probably have accrued to the Government anyway, in 
the form of corporate taxes on earnings, had not renegotiation 
claimed it. 

One witness before the Senate Committee on Finance stated that 
although he had been renegotiated in 1951, his 1952 case had not been 
acted upon as of June 9, 1955. Based on the experience he had gained 
as a result of his 1951 renegotiation, his company was forced to reserve 
for 1952, 1953, and 1954, a total of $300,000. This reserve was set 
aside not because he thought that renegotiation was going to claim it, 
but rather because he did not know whether or not this amount would 
be claimed. This same company wanted to introduce a new product, 
the production of which would have required additional space, several 
hundred thousand dollars in new machine tools, and roughly $100,000 
worth of engineering. Confronted with the $300,000 reserved against 
possible renegotiation, the company was forced to abandon its plans 
for expansion even though its officers felt certain it would be a profita- 
ble move, would diversify their output and would employ an additional 
150 people in their community. Numerous other cases have been 
brought to the attention of the Members of Congress in which the 
growth and expansion of small businesses have been stifled as a result 
of not being able to reinvest their profits until a decision was handed 
down by the Renegotiation Board. 

Several of the suggestions by various representatives of industry 
growing out of the Finance Committee hearings in June of 1955 
(the first conducted by any committee of Congress on the subject 
since the initial passage of the act), were as follows: 

(1) Eliminate from renegotiation all defense contracts which 
have been awarded as a result of competitive advertised bidding; 

(2) Increase the statutory floor on exempted companies from 
$500,000 on annual aggregate contracts to $1 million or $2 million, 
thereby lessening the burden on small businesses, which can 
least afford the high administrative costs required in compiling 
and maintaining records for renegotiation purposes; 

(3) Include a carryback-carrvforward provision similar to 
that provided in the Internal Revenue Code on the profits 
generated over a period of several years; and 

(4) Permit an appellate court review of the decisions handed 
down by the Tax Court in renegotiation cases. 

These hearings pointed up the need for a study group to make a 
comprehensive analysis of renegotiation and related procurement 
procedures, both statutory and administrative. Your committee was 
encouraged with the action taken by the chairman of the Senate 
Committee on Finance in directing the Joint Committee on Internal 
Revenue Taxation to make a complete study and report by May 
31, 1956, to determine: 

(1) Whether there is any necessity of extending the Re- 
negotiation Act of 1951 beyond December 31, 1956; and 
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(2) If any such further extension is found necessary, the 
extent to which renegotiation of Government contracts should 
apply after such date. 

The chairman of your committee, Senator Sparkman, recognizing 
the impact on small business that the Renegotiation Act presents, 
has directed that your committee assist the joint committee in any 
way possible in its study of this matter. Preliminary meetings 
between the staffs have already been held and substantive working- 
group conferences are to be scheduled during the early part of 1956. 














CHAPTER IV 
ANTITRUST ACTIVITIES DURING 1955 


SECTION A. INTRODUCTION 


Public policy holds that through the maintenance of free and fair 
competition, the orderly development of a vital and prosperous 
economy will be assured. Every citizen, no matter how weak, every 
business, no matter how small, is entitled, by virtue of this policy, 
to enter freely any market and, once within, to compete on just and 
equal terms with those already there. Every interference with or 
jotential encroachment upon the competitive principle thus estab- 
lished must be resisted. Only by such measures can the market place 
remain free and accessible and, consequently beneficial to the Nation, 
consumers, producers, and merchants alike. 

No group benefits more consistently and more substantially from 
the antitrust enforcement than does small business. Through free 
competition, the small-business man finds the opportunity to buy 
his supplies and to sell his products on fair and equal terms. So long 
as free competitive conditions are maintained, the small-business 
man can translate business profits into a decent standard of living 
for himself and for his employees. However, when antitrust enforce- 
ment deteriorates, competition is thereby lessened and the continued 
existence of small firms is put in jeopardy. 


SECTION B. THE ROLE OF THE DEPARTMENT OF JUSTICE 


During 1955, the Antitrust Division of the Department of Justice 
instituted a total of 54 cases, of which 33 were civil and 21 criminal in 
nature. In this period, 52 cases were terminated, with the Division 
winning 42, losing 4, and having 6 dismissed. Of those cases won by 
the Division, 29 were concluded by means of consent judgments and 
10 by the acceptance of nolo contendere pleas. Only 3 cases, 2 civil 
and 1 criminal, were won through litigation. Of the cases lost by the 
Division, 3 were civil and 1 was criminal in nature. Also, there were 
five criminal cases dismissed, all upon motion of the Government. 

A brief survey of the cases started this past year by the Antitrust 
Division discloses one criminal action of much more than routine 
interest to small business. By indictment, Safeway Stores, Inc., is 
charged with a conspiracy to monopolize the sale of food and food 
products in those cities within the company’s Dallas and El Paso 
divisions to the extent of about 50 percent in the smaller cities and at 
least 25 percent in the larger cities. To achieve these goals, the indict- 
ment alleged Safeway is fighting price wars in selected cities in the 
Dallas and El] Paso divisions. In such price-war areas, Safeway 
operates its stores at price levels below the cost of doing business. 

he consequences of such acts and practices, the indictment further 
alleged, has been to drive some Safeway competitors out of business 
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and to inflict severe financial losses upon other independent grocers in 
the Dallas and El Paso divisions. 

If the allegations against Safeway are true, the Antitrust Division 
is striking against a most unjust marketing practice, that of a national 
chain using its huge financial resources to oppress small competitors 
in selected areas while maintaining business as usual in other, less 
competitive areas. Your committee will follow the progress of this 
case most closely. 

The removal of monopolistic restraints was a primary aim of the 
Antitrust Division in a series of 10 cases which it has instituted against 
some of the dominant companies in the linen-supply business. Two 
cases, 1 criminal and 1 civil, are now pending in a United States 
district court in Georgia against National Linen Service Corp., charg- 
ing National with excluding hundreds of competitors and with at- 
tempting to monopolize and monopolizing the linen-supply business 
in the South and Southwest. One criminal and 1 civil case are 
pending in New York and 2 similar cases are pending in New Jersey, 
charging that competitors have been excluded and competition elim- 
inated by concert of action through a so-called linen supply institute 
in New York and a so-called linen service council in New Jersey. 
In addition, 2 cases, 1 criminal and 1 civil, have been filed in a United 
States district court in Iowa and 2 civil cases in Wisconsin against the 
American Linen Supply Co., Chicago Towel Co., and Crown Zeller- 
bach Corp. "These corporations own patents relating to towel cabinets 
necessary in carrying on the linen-supply business. They are charged 
with illegally using their patents to effectuate serious restraints in 
that business. 

It is to be hoped that fair competitive conditions can soon be re- 
established in the linen-supply industry. 

In the record of the Antitrust Division for the past vear, vour com- 
mittee finds evidence of a willingness to bring suit against violators of 
the antitrust laws. Such a reawakening of interest in vigorous anti- 
trust enforcement holds considerable promise for the small-business 
community, the hundreds of thousands of manufacturers, wholesalers, 
and retailers whose competitive opportunity depends upon freedom 
from trade restraints and monopolies. It is to be desired that the 
Division will not slacken in its apparent determination to proceed 
aggressively against those scheming to avoid for themselves the 
hazards of competition. 

Certainly, it may be conceded that the Antitrust Division fully con- 
sidered that a consent judgment would save both parties a substantial 
expenditure of time and money. Also it may be conceded that the 
Division properly took into account the probability that a consent 
judgment could restore competition as well as would a litigated judg- 
ment. But, it may still be asked whether the Division fully considered 
the adverse effects which a policy of easily obtained consent judgments 
may have upon would-be antitrust violators; whether the Division 
properly weighed the fact that a consent judgment, since it cannot be 
used as evidence in private treble-damage suits, would effectively pre- 
vent small firms from receiving compensation for injury suffered from 
the party entering into the decree. 

Perhaps, the judiciary rather than the Antitrust Division must 
accept responsibility for the fact that in ten of the criminal cases 
terminated during 1955 nolo contendere pleas were accepted. Ac- 
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cording to the Division, the Government expressed its opposition to 
the plea in all of the ten cases. In any event, the almost routine ac- 
ceptance of nolo pleas would seem to induce contempt for the anti- 
trust laws. Aside from the mildly adverse publicity involved in a 
criminal antitrust action and the fine which may be imposed in cases 
where nolo pleas are granted, the defendant escapes the private 
treble-damage suits which his competitors injured by his acts would 
bring against him on the basis of a court decision on the merits of the 
cause, 

While small business may be encouraged by an increase in the num- 
ber of antitrust actions instituted, it will be quickly disillusioned by 
knowledge that violators are not being appropriately punished. The 
Antitrust Division may very well reconsider its policy authorizing 
consent judgments in civil cases to discover whether the public inter- 
est is being properly served. The Federal judiciary also might review 
its policy of accepting pleas of nolo contendere in criminal antitrust 
cases, 


Antitrust cases instituted Jan. 1, 1955, through Dec. 31, 1955 (number of civil, 81; 
77 


number of criminal, 21) 


Title of case Industry or commodity Acts involved 
FOOD 

U. S. v. Kosher Butchers’ Assn. of Los Angeles (civil Kosher meat and kosher | Sherman Act, sec. 1. 

poultry. 

U. S. v. Morton Salt € о. et al. (crimsinal герр Salt Do. 

U. S. v. National Cranberry .Asen., Inc , et al. (crim- | Cranberry products Sherman Act, secs. land 
inal). 2. 

U. S, v. National Cranherry Assn., Inc., et al. (civil do Do, 

U. S. v. Safeway Stores, Inc., et al. (criminal) Groceries Sherman Act, sec. 2, and 

Robinson-Patman Act, 
sec. 3. 
U. S. v. Minute Maid Corp. (civil Frozen juice concen- | Clayton Act, sec. 7. 
tr 

U. S. v. Associated Nevada Dairymen, Inc., et al Mi ik Sherman Act, sec. 1. 
(civil). 

U. S. v. Anderson Dairy, Inc., et al (civil) do Do. 

U. S. v. Fish Smokers Trade Council, Inc., et al Smoked fish Do. 

(criminal). 

U. S. v. Fish Smokers Trade Council, Inc., et al. do Do. 
(civil. 

U. S. v. Maryland Cooperative Milk Producers, Inc., | Milk Sherman Act, secs. 1 and 
et al. (criminal). 3. 

U. S. v. Maryland & Virginia Milk Producers Assn., |.....do Robinson-Patman Act, 
et al, (criminal). sec. 3. 

U. S. v. Safeway Stores, Inc., et al. (criminal!) (infor- | Groceries Sherman Aet, sec, 2, and 
mation filed replacing indictment which was dis- | Robinson- Patman Act, 
missed). | sec. 3. 

U. S. v. Safeway Stores, Inc., et al. (civil) .- AE. Sherman Act, sec. 2. 


INDUSTRIAL SUPPLIES 


| Sherman Act, sec. 1. 
Do, 
Sherman Act, sec. 4. 


U. S. v. Sylvania Electric Products, Ine. (criminal) -. | Coated glass tubing. 
U. S. v. Machine Chain Mfars. Assn. et al. (civil) Machine-made chain | 
U. S. v. American Monorail Ca. (civil) Machinery cleaning tex- 


I 
| 
| dl | 
і Hes, 
U. S. v. Bakersfield Associated Plumbing Contractors, | Construction supplies Sherman Act, sec. 1 


Inc., et al. (civil). 


О. S. v. Standard Ultramarine & Color Co. et al. | Ultramarine dry colors. Do. 
(criminal). | 
О. S. v. Pacific Lumber Co. et al. (civil)...... ....| Lumber logs. ... Do. 


Truck-side frames and 


Sherman Act, secs. 1 and 
bolsters. 


2 


U. S. v. American Steel Foundries et al. (civil)... 


TRANSPORTATION 
U. S. v. Aero Mayflower Transit Co. et al. (criminal).| Transportation and stor- 
age of household goods. 
U. S. v. Aero Mayflower Transit Co. et al. (civil). | Transportation of house- 
| hold goods. 


Sherman Act, sec. 1. 


Do. 
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Antitrust cases instituted Jan. 1, 1955, through Dec. 31, 1955 (number of civil, 81; 
number of criminal, 21)—Continued 


Title of case Industry ot commodity Acts involved 


ALCOHOLIC BEVERAGES 


. Schenley Industries, Inc. (civil) Whisk Clayton Act, sec. 7. 
Жо ryland r^ Licensed Beverages Assn., | Alcoholic beverages. .... ече Act, secs. 1 and 
. Memphis Retail Package Store Assn. et al. i ----..-.| Sherman Aet, sec. 1. 


). 
. Memphis Retail Package Store Assn. et al. 
; Retail и Dealers Assn. of Chattanooga 


ааш y HM Dealers Assn. of Chattanooga 
1. (civil). 


LINEN AND PAPER TOWELS AND SUPPLIES 


U. S. v. Linen Supply Inst. of Greater N. Y., Inc., 

et al. (criminal). 

U. S. v. Linen Supply Inst. of Greater N. Y., mc., 

et al. (civil). 
U. S. v. Linen Service Council of N. J., Inc. et al. 
(criminal). 
UU) v. Linen Service Council of N. J., Inc. et al. 
civil 
U. S. _ "National Linen Service Corp. et al. (criminal).| Linen service............| Sherman Act, sec. 2. 
U. S. v. National Linen Service Corp. et al. (civil) d0...................| Sherman Act, secs. 1 and 
2. 

U. S. v. American Linen Supply Co. et al. (civil) ....| Paper towel dispensing | Sherman Act, sec. 4; 
— and paper Clayton Act, sec. 15 
towels. 

U. S. v. Chicago Towel Co. et al. (criminal) | Cloth towel cabinets | Sherman Act, sec. 1. 
and linen supply. 

U. S. v. Chicago Towel Co. et al. (civil) d0...................| Sherman Act, secs. 1 and 


E 
U. S. v. Crown Zellerbach Corp. et al. (civil) ...| Sherman Act, sec. 1. 
OIL AND PETROLEUM PRODUCTS 


U. S. v. Garden State Retail Gasoline Dealers Assn., 
Inc. (criminal). 

U. S. v. Garden State Retail Gasoline Dealers Assn., 
Inc. (civil). 

U. S. v. Lawrence Fuel Oil Inst. et al. (civil) 

U. S. v. Lowell Fuel Oil Dealer Associates, Inc., 
et al. (civil). 


CLOTHING AND CLOTHING SERVICE 


U. S. v. General Shoe Corp. (civil)............... d MM dc depot Clayton Act, sec. 7. 
U, S. t. Brown Shed Ge. (0v1)...............-.- 7] Mice o uai | Do. 


MISCELLANEOUS 


. S. v. Reddi- Wip, Inc. (civil) : | Patented dispensing | Sherman Act, sec. 1; 
heads. Clayton Act, sec. 3. 
A = v. Hilton Hotels Corp. et al. (civil).......- Hotels and conventions..| Clayton Act, sec. 7. 
S. v. American Assn, of Advertising Agencies, Newspapers and periodi- | Sherman Act, sec. 1. 
N. Y. C., et al. (civil). cal advertising. 
U. S. v. J. F. Bambas & Co., Inc., et al. (criminal) ....| Cigarettes... | Do. 
U. S. v. Ernest Lowenstein, Inc. & Ernest Lowenstein | Jowelr (imitat jon | | Do. 
(civil). | сані. | 
+ S. v. me Artists Management, Inc., et al. | Concert artists. .........| Sherman Act, secs. 1 and 
crimina IX 

% S. D Columbia Artists Management, Inc., et al. | | Do. 
civil). 

U. S. v. Iyman Gun Sight Corp. et al. (criminal) ad Optical rifle scopes | Sherman Act, sec. 1. 

U. S. v. Federation Suisse Des Association De Fabri- | Watches. ........... ....| Sherman Act, sec. 1; 
cants D’ Horlogerie, et al. (civil). | | Wilson Tariff Act. 
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Antitrust cases terminated May 1, 1958, through Nov. 15, 1955 


CIVIL CASES 
Won: 


ан ЛЬН ае даоны анон нада а 


Diamond Dealers ‘Club, Ine., et al. 
Kosher Butchers’ Associat ion, of Los Angeles, et al. 
Detroit Sheet Metal & Roofing Contractors Association, Ine., et al. 
Association of American Battery Manufacturers 
General Railway Signal Co., et al. 
R. L. Polk & Co., et al. 
Machine Chain Manufacturers Association, et al. 
Las Vegas Merchant Plumbers Association, et al. 
Kobe Ine., et al. 
The American Monorail Co. 
Lawrence Fuel Oil Institute, et al. 
Lowell Fuel Oil Dealer Associates, Inc., et al. 
Kelsey-Hayes Wheel Co., et al. 
Walton Hauling & Warehouse Corp., et al. 
Ernest Lowenstein, Inc., et al. 
Textile Refinishers Association, Inc., et al. 
The American News Co., et 
Minute Maid Corp. 
Alliance Theatre Corp., et al. 
American Steel Foundries, et al. 
General Mills, Inc., et al. 
Associated Nevada Dairymen, Inc., et al. 
Columbia Artists Management, Inc., et al. 
General Outdoor Advertising Co. 
Garment Truckmen Association of New Jersey, Inc., et al. 
Cloak & Suit Trucking Association, Inc., et al. 
Reddi-Wip, Inc. 
R. Hoe & Co. 
National City Lines 
Litigated... , Каа: 

New Wrinkle Co. 

Lost: 


Litigated..... наранена со ввел онаа наод фаба 


L. D. Caulk Co., et al 
Morgan Construction Co., et al. 


Milk Wagon Drivers’ Union Local 753, International Brotherhood of Teamsters, Chauffeurs, 


pen and Helpers of America, et al. aai — 


Darling & Co. 


Total civil cases closed.................... Е Б лан one EE es du pie MM SN 


TM us dienédecnhd dÉNUMd Rr proSAROM (3GUEU he QUA но нн ыбы ынкы эз» теры» ә н»р»ъ» 
MEE VV Men iciaiuhdisasM End Ruins na наннан ноаен й 
DENN ILE dp ciebnakcbtineieewanioteckdonas 


Won: 


I сненне анаа найи а аан 


William D. Eldridge, et al. 

Association of American Battery Manufacturers 

Detroit Sheet Metal & Roofing Contractors Association Inc., et al. 
The Toledo Milk Distributors’ Association, et al. 

Walton Hauling & Warehouse Corp., et al. 

J. F. Bambas & Co., Inc., et al. 

Lawrence Fuel Oil Institute, Inc., et al. 

Columbia Artists Management, Inc., et al. 

Lowell Fuel Oil Dealer Associates, Inc., et al. 

S. Barker Sons 


a ih ee aaa uin аьа 


Sylvania Electric Co. (1 defendant found not guilty) 


ПИЕ а аНЫ Лео аа а Ьа фав злы, 


Allied Stores Corp. (by Government) 

Rhodes Dept. Store (by Government) 

Marshall Field & Co. (by Government) 

Associated Credit Bureaus of America, Inc. (by Government) 

Safeway Stores, Inc. (by Government on filing of supplementing information) 


LEM LLL deren eX db sult chet. satis MUBUN ERU dam) deicikulku nde ndkedtbiipuaes herd Ubntiqe 


Chattanooga Chapter, National Electrical Contractors Association, Inc., et al. 


American Can Co. 


Milk Wagon Drivers' Union, Local 753, International Brotherhood of Teamsters, et al. 
ТОНОО ЛО ДЕ сна S SLE EO E I SO SENAAT PEET 





st: 
LEM as a aaa ања ЛЫ ied e 
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SECTION C. THE ROLE OF THE FEDERAL TRADE COMMISSION 


The antitrust activity of the Federal Trade Commission during 
the fiscal year 1955 reflects à numerical increase over such activity 
for the previous fiscal year. The Commission issued 36 antimonopoly 
complaints during fiscal 1955, a tota) greater by 6 than was filed during 
the previous fiscal period. "The number of antimonopoly cease-and- 
desist orders issued for fiscal 1955 was 30, as compared with 24 for 
fiscal 1954. "These increases in complaints and orders issued, amount 
to 28.6 percent for the former and 40.2 percent for the latter. (See 
chart A, p. 74.) Of these antimonopoly actions taken by the Com- 
mission, 19 of the complaints and 14 of the orders involve Robinson- 
Patman violations. (See chart B, p. 75.) The remainder of such 
actions alleged violations of section 3, 7, or 8 of the Clayton Act. 

In the field of deceptive practices, chart C (p. 75) shows that the 
number of complaints issued during fiscal 1955 was stepped up to 125 
from a total of 93 for the previous period, while the number of orders 
issued was increased from 80 in 1954 to 82 in 1955. 

The committee has again studied the Commission’s increased use 
of consent settlement procedures. For antimonopoly complaints, 
these procedures were used in fiscal 1955 a total] of 18 times, and some 
48 times in antideceptive actions. In fiscal 1954, the totals were 13 
for antimonopoly complaints and 28 for antideceptive. Of 1955’s 
totals, 5 involved price fixing and 1 illegal boycotts, also а per se 
violation of the antitrust laws. Lest the Commission be tempted 
to allow consent settlement procedures to serve the convenience of 
itself or of respondents, it should be reminded that the public interest 
in these matters is a considerable factor. The Commission should 
not allow mere expediency to comprise its administration of justice. 

In the elimination of long-pending antimonopoly cases, the Com- 
mission appears to be making gains. As shown in chart D, (p. 76) 
headed *Age of Antimonopoly Cases Pending in Litigation as of 
June 30, Fiscal Years 1952, 1953, 1954, and 1955," the Commission has 
reduced from 21 percent to 4 percent in 3 years the number of cases 
pending inlitigation 6 years or longer. On the other hand, the Com- 
mission can hardly take pride in the fact that more than one-third 
of its cases pending in litigation are between 2 and 4 years old. 
Whatever the cause of such excessive delays, it must be kept in 
mind that small firms oppressed by trade restraints and monopolistic 
practices cannot long maintain effective resistance. Unless the 
administration of justice in antitrust matters can be swift as well as 
certain, the relief thus offered to small business may arrive too late. 
In this connection, the Commission must also exercise the greatest 
caution lest a small firm is required to make an unreasonable ex- 
penditure of time and money in order to obtain administratively a fair 
and objective decision on the merits of its case. 

Unreasonable delays in litigation do not seem to occur in the office 
of the Commission itself. Chart E (p.76) shows that as of May 
31, 1955, only 1 case had been pending before the Commission for 
longer than 30 days, as compared with 42 on April 1, 1953, pend- 
ing before the Commission for more than 30 days. 

rom time to time, your committee receives from small business 
well-documented complaints against price-fixing practices in & par- 
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ticular market. Such complaints are not referred by the committee to 
the Federal Trade Commission but, instead, are sent to the Depart- 
ment of Justice. Although both agencies may have jurisdiction over 
the offense, the Department of Justice is empowered to prosecute price 
fixers criminally, while the Federal Trade Commission can at best 
obtain only a cease-and-desist order. A cease-and-desist order in a 
price-fixing case is nothing more than an instruction to do what is 
already required. There seems scant justification for ever allowing 
the Federal Trade Commission to use a cease-and-desist order against 
price-fixing practices. Rather, the Antitrust Division of the Depart- 
ment of Justice should be obliged to assume jurisdiction in all cases 
involving price fixing and other per se antitrust violations. 

Of considerable antitrust import is the work of the Bureau of Con- 
sultation, recently established by the Commissioa to perform three 
broad functions: 

1. Act in a cooperative and consultative capacity to business, 
particularly small business. 

2. Give informal advice on all kinds of matters involving the 
laws administered by the Commission. 

3. Seek voluntary compliance with such laws by means of con- 
ferences, informal hearings, and other types of informal proce- 
dures. 

Your committee is somewhat concerned over the second function, 
the giving of informal advice on all kinds of matters involving the laws 
administered by the Commission. 

The late Mr. Justice Louis Brandeis warned the Federal Trade Com- 
mission some years ago about how far it should go in assuring business- 
men that their activities were within the antitrust laws. Justice 
Brandeis stated: 

It would be a very convenient thing, if a man could come before your body and 
say, Here are the facts; is it right? Can we do this or can we do that?" 

I believe it is absolutely impossible of proper application, and for this Coirm- 
mission, I think, it would be one of the most dangerous powers it could possibly 
assume, 

Now take this situation. In the first place, whether a thing is within the law 
or is not is a legal question. Ultimately it has got to be decided, if the question 
comes up, by the Supreme Court of the United States. 

It is a very difficult problem. It has tested the learning and ability of the best 
lawyers. It was never intended ir the composition of the board and certainly not 
in the legislation for you to exercise this power. 

It is almost inevitable that if that power were given, the public would be 
tricked; I mean that the Commission, with the best of intent, would be hood- 
winked; and it is really inevitable that it should be. 

The perils involved in the offering of “informal advice’ by the 
Federal Trade Commission ‘‘on all kinds of matters" relating to its 
antitrust jurisdiction are strikingly exemplified in one case of par- 
tieular interest to your committee. "This case arose from the com- 
plaint made to the Commission by à Rhode Island service-station 
operator against the practices of some major oil companies in granting 
discriminatory price concessions to their dealers during the gasoline 
price wars. The gasoline retailer involved contended that such price 
discriminations were in violation of the Robinson-Patman Act. 

After investigation, the Federal Trade Commission reported to the 
complaining service-station operator that the challenged pricing 
practices could probably be justified and that further pursuit of the 
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matter would not seem to be warranted. These conclusions were 
contained in a letter written to the complainant by the chief project 
attorney of the Federal Trade Commission. 

Disappointed by the action of the Federal Trade Commission in 
handling his complaint, the service-station operator sent to your 
committee copies of his correspondence with the Commission. In 
reviewing this matter, the committee noted the Commission’s position 
that the discriminatory pricing practices complained of could probably 
be justified under the good-faith pricing defense of the Robinson- 
Patman Act. Insofar as your committee could ascertain, neither the 
Federal Trade Commission nor any court of law had ever held that 
the good-faith pricing defense was available in cases of secondary 
competition, such as was involved in the Rhode Island dealer’s com- 
plaint. Until such authoritative determination had been made, 
your committee felt that prudence would dictate that the Commission 
should refrain from expressing an opinion on so important a legal 
issue. 

Now, the Commission is confronted by a recent decision, Enterprise 
Industries v. Texas Oil Company,' in which a Federal district court has 
ruled that “meeting of competition” is not a valid defense to a charge 
of price discrimination in cases where only the buyer’s competition is 
involved. As the court explained, “the act does not go so far as to 
allow discriminatory price cutting to enable a buyer to meet price 
competition, but only to enable the seller to meet a lawful price of the 
seller's competitor." It would appear that this is at least one matter 
in which the Commission was “hoodwinked.” 

It is to be hoped that from this case the Commission has learned 
that advice ought not be given on unsettled questions of law. Hence- 
forth, the Commission may better follow the words of caution offered 
by Justice Brandeis. 

CHART A 
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CHART В 


ROBINSON-PATMAN CASES 


COMPLAINTS CEASE AND DESIST ORDERS 


20 —————————————————————— —— 


17 








1951 1952 1953 1954 1955 1951 1952 1953 1954 1955 


CHART C 


DECEPTIVE PRACTICE 
сом CEASE AND DESIST 
PLAINTS ISSUED ORDERS ISSUED 
а 





rap i 
Over 1944 ore 493 


71308—56——-6 














76 ANNUAL REPORT OF SELECT COMMITTEE ON SMALL BUSINESS 


CHART D 


AGE OF ANTIMONOPOLY CASES PENDING IN LITIGATION AS OF JUNE 30 
FISCAL YEARS 1952, 1953, 1954, 1955 
(AGE IS FROM DATE OF ISSUANCE OF COMPLAINT 
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ZZ Less than 2- years in Litigation 
FSS 2 to 6 years in Litigation 
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SECTION D. REPORT OF THE ATTORNEY GENERAL'S NATIONAL COM- 
MITTEE TO STUDY THE ANTITRUST LAWS 


On June 26, 1953, Herbert Brownell, Attorney General of the 
United States, announced his intention to create a National Com- 
mittee To Study the Antitrust Laws. Members of this committee, 
numbering 60 lawyers, economists, university professors, and Gov- 
ernment officials, were appointed on August 27, 1953. Upon con- 
cluding its work some 19 months later, the National Committee 
submitted a formal report to the Attorney General. The report 
reviewed antitrust developments, appraised enforcement procedures, 
and offered some 85 recommendations for administrative and legisla- 
tive changes in the antitrust laws. 

Aware that the National Committee’s report might exert some 
influence upon Congress in the shaping of antitrust legislation, upon 
the courts in construction of the antitrust statutes, and upon the 
enforcement agencies in the development of policies for antitrust 
administration, your committee scheduled public hearings on the 
subject. 

These hearings before the Senate Small Business Committee began 
on April 27, and continued for 3 days. The first witness to testify 
was Stanley N. Barnes, Assistant Attorney General in charge of the 
Antitrust Division. He was also a cochairman of the National 
Committee. 

Mr. Barnes made clear his personal disagreement with a small 
number of the National Committee’s minor recommendations but 
offered his— 
general feeling that, taken as a whole, this report should strengthen the hand 
of antitrust enforcement agencies. First, by stating a prevailing and authorita- 
tive view of significant antitrust issues, the report should encourage compliance 
by American business that seeks to live within the law. Second, by vigorously 
reasserting faith in antitrust fundamentals at a time when much of antitrust 
has come under attack, the report places vigorous antitrust, like social security, 
beyond the reach of proposals to weaken it, and beyond, I trust, partisan polities. 


Finally, more specifically, numerous recommendations, on balance, add several 
useful new weapons to the antitrust arsenal. 


Two distinguished members of the study group who had submitted 
strong minority dissents also testified before your committee. 

Dr. Walter Adams, associate professor of economics, Michigan 
State College, stated: 


I regret to note the committee’s treatment of mergers, price discrimination, and 
resale price maintenance. In an era of virulent merger activity * * * the com- 
mittee makes no recommendation for vigorous enforcement of the Anti-Merger 
Act of 1950 * * *. More serious is the pervasiveness of the “hard competition” 
doctrine in the distribution section of the report * * *. I dissent from the 
recommendation to repeal the Miller-Tydings and McGuire Acts. I agree * * * 
that fair trade is not the best conceivable solution * * *, I do believe, however, 
that it is the moat feasible and practicable alternative currently available. 


Dr. Adams also ridiculed the notion that the Robinson-Patman Act 
promotes soft competition. À ; 

Dr. Louis B. Schwartz, professor of law, University of Pennsylvania, 
analyzed the report to the Attorney General, as follows: 

The net effect of the report * * * is to weaken rather than strengthen the 
antitrust laws * * *. It does this in three ways: (1) By proposing specific leg- 
islative changes tempering the vigor of the antitrust laws; (2) by suggesting or 


endorsing interpretations of existing law favorable to big business; and (3) by 
underwriting a “rule of reason” approach to the administration of the antitrust 
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laws * * *, Among specific legislative proposals to soften the antitrust laws 
are the following: (1) To terminate the right of treble damages which the victim 
of an antitrust violation has under present law; (2) to require the victim to start 
suit within 4 years * * *; (3) to repeal the power of the Federal Trade Commis- 
sion to limit extraordinary quantity discounts for very large buyers; (4) to repeal 
criminal provisions (n price discrimination * * *; (5) to reduce penalties 
for violating orders of the Federal Trade Commission. 

Your committee also received testimony from spokesmen for na- 
tional trade associations. MEN 

Mr. George H. Frates, National Association of Retail Druggists, 
attacked the report's recommendation to abolish fair trade, saying: 

* * * The majority members have completely failed to develop any basic 


material for further corrective legislation to eliminate practices * * * prejudicial 
to the common interests of producers, distributors, and consumers * * *, 


Mr. Watson Rogers, National Food Brokers Association, said: 


Adoption of the committee's recommendation to make good faith * * * an 
absolute defense * * * or adoption of the committee's recommendation to 
emaseulate the prohibition in section 2 (c), (brokerage), would inevitably lead to 
a two-price system—one price for big coercive buyers and a higher price for the 
independent and smaller chains * * *, 

Other small-business spokesmen made similar criticisms that the 
report tended to weaken the antitrust laws. 

When the National Committee was appointed, vour committee 
hoped that proper emphasis would be brought to bear upon deter- 
mining whether the basic purposes of our antitrust legislation are 
being achieved. It was anticipated that such an inquiry would 
clearly disclose the extent to which the antitrust laws are serving to 
prevent and to remove significant restrictions upon competition. 
Similarly, it was expected that the study would disclose whether the 
failure to achieve antitrust goals, if such failure existed, stemmed 
from a deficiency in the antitrust laws themselves or from a laxity in 
antitrust enforcement. 

Regrettably, the National Committee did not realize the hope that 
the antitrust laws would be evaluated in terms of effectiveness. 
Such an undertaking clearly would have called for close inquiry into 
the legislative history of various antitrust statutes, as well as an 
analysis of substantive developments and judicial interpretations of 
antitrust laws. But your committee is persuaded by study of the 
conclusions and recommendations of the report, as well as by testi- 
mony received by the committee in its public hearings, that many 
members of the National Committee group were indifferent to 
exploring the legislative intent of the laws. 

The seant attention which was paid to legislative history by the 
National Committee becomes the more disturbing when it is noted 
that the group made a total of 85 recommendations respecting the 
antitrust laws. Instead of concentrating upon discovery of what 
was the intent and purpose of Congress in enacting the antitrust 
statutes, the National Committee’s majority appears to have been 
more concerned with how the laws could be modified to conform to 
their personal preferences. Accordingly, nothing more than coinci- 
dence would determine whether such preferences were consistent with 
legislative intent. 
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This predilection of the National Committee for shaping the anti- 
trust laws to their personal views of what the law ought to be has 
alarming significance when it is considered that 73 of the 85 recom- 
mendations are described as being administrative in character. It 
was presumed by the National Committee that nothing stands in the 
way of giving full legal effect to these 73 administrative recommenda- 
tions but the personal views of some antitrust administrators. When- 
ever the chairman, or à majority, of the Federal Trade Commission 
should decide to effectuate, for example, the five recommendations 
made respecting the good-faith pricing defense of the Robinson- 
Patman Act, the Commission is not even obliged to consult with the 
Assistant Attorney General in charge of the Antitrust Division before 
making the move, much less with representatives of Congress or of 
interested parties. 

According to the National Committee, the mere pleasure of the 
antitrust administrators should determine when any or all of the 
administrative recommendations shall be carried into legal effect. 
It follows that the decision to rescind such implementation will also 
be at the will of such authorities. 

In your committee’s opinion, the recommendations of the National 
Committee deserve close attention by Congress, lest, to paraphrase 
Lord Coke, the antitrust laws are “to vary according to the pinch of 
the Administrator’s shoe.” The obviously grave consequences to our 
competitive system and to small business implicit in wholesale 
changes of the antitrust laws by administrative interpretation demands 
that Congress and its committees should be given reasonable notice 
by enforcement agencies before any of the National Committee’s 
recommendations are seriously considered, much less placed into 
effect. 

In the National Committee’s report, not a single formal recom- 
mendation is to be found which can be construed as being favorable 
or even sympathetic to the victims of antitrust Jaw violations. Your 
committee’s interest in this point was prompted by persona] knowledge 
that antitrust victims are generally the small-business men of our 
Nation. On the other hand, the report is replete with recommenda- 
tions reflecting concern for violators. This sympathetic attitude is 
quite evident in the chapter on “Administration and Enforcement of 
the Antitrust Laws," where evidence abounds of a solicitude for those 
caught in violation of the antitrust laws. 

Here it seems that the National Committee digressed from the issue 
of soft versus hard competition to tackle the question of soft versus 
hard antitrust enforcement; and the National Committee resolved the 
issue squarely in favor of the “‘soft,” or lenient, variety. 

Your committee is also greatly concerned by what the report 
described as an attempt to “harmonize Clayton and Robinson- 
Patman Act provisions to dominant Sherman Act goals." Careful 
study of the recommendations in the report seem to bear out the con- 
tention of some of the dissenting National Committee members that 
such “harmonizing” was accomplished by translating Sherman Act 
standards into the administration of the Clayton and Robinson- 
Patman Acts. 
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On this most important point, there should be clear understanding. 
There is no basic incompatibility between the Sherman Act on the one 
hand and the Clayton and Robinson-Patman Acts on the other. 
Neither in theory nor in practice do the principles of the Sherman Act 
and the Clayton and Robinson-Patman Acts clash. An imposing 
array of Supreme Court decisions makes this clear. Nor did Congress 
contemplate that a conflict in principle would be read into the statutes. 
In plain language, the Sherman Act is to be considered as securing to 
all businessmen the right to compete in the market place free from 
molestation by monopolies. The Clayton and Robinson-Patman 
Acts establish for all an obligation to compete fairly. Thus, the right 
of competition is made complementary to the obligation to compete 
fairly, just as the right of free speech is complemented by an obligation 
to speak the truth. 

According to our courts, the purpose of the Clayton and Robinson- 
Patman Acts is to “nip in the bud” those acts and practices which, if 
uncontrolled, “would ripen into full-blown violations” of the Sherman 
Act. This means, in effect, that every businessman has a right to an 
opportunity to compete for the favor of the public and a right to pro- 
tection against unfair methods of competition. 


SECTION E. THE MOTOR CARRIER ACT 


During the past 6 years, vour committee has received complaints 
from small truckers and small shippers concerning the administration 
of the Motor Carrier Act by the Interstate Commerce Commission. 
The objections by the owners of small trucklines fell into two broad 
categories: First, the unbelievably long period of time required by the 
ICC in making a decision on even the most minor docket, and, second, 
the allegation that the ICC was following such a restrictive policy in 
deciding cases before it that entry was being limited and fewer and 
larger. carriers were accounting for an increasing share of the inter- 
state trucking business. 

Until 1955, your committee handled these protests on an individual 
basis and assisted smaller lines in preparing their applications for 
submission to the Commission. During the past years, the complaints 
have become more numerous and on March 4, 1955, a full-scale study 
of the administration of the Motor Carrier Act by the Interstate Com- 
merce Commission was authorized by your committee. Extensive 
staff study both on specific cases and on policy matters was under- 
taken. 

In mid-October, your committee addressed a comprehensive ques- 
tionnaire to the ICC, seeking statistical and substantive information 
which could be analyzed to determine the validity of the allegations of 
restrictive entry and increasing concentration of business and route 
structure in the larger lines. 

Public hearings were held on November 30 and December 1 and 2, 
during which testimony was received from small truckers, shippers, 
transportation experts, and Government officials. Among the latter 
were Secretary of Commerce Sinclair Weeks, Assistant Secretary of 
Agriculture Earl Butz, Assistant Attorney General Stanley N. Barnes, 
and Commissioners Richard Mitchell and Anthony F. Arpaia of 
the Interstate Commerce Commission. 
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Information received from the witnesses in those hearings and 
statements submitted for the record are now being studied by your 
committee, which expects to submit a report on its findings to the 
Senate early i in 1956. 

It should be added that this study is not only significant in and 
by itself, since it deals with such an important industry, but because it 
also deals with a problem of public policy which has arisen in other 
areas. There must be continuing vigilance that the regulatory agency 
designed to safeguard the public interest does not become so close sly 
identified with the industry it is supposed to police that the broader 
interest is discounted. 








CHAPTER V 
DISTRIBUTIVE TRADES 


SECTION A. PRICE WARS IN THE GASOLINE INDUSTRY 


The progress of your committee’s investigation of the gasoline price 
war being fought in the State of New Jersey has attracted the attention 
of service-station operators throughout the United States. Gasoline 
retailers in New Jersey have, of course, an immediate and personal 
interest in the outcome of the investigation. But, operators bre 
in the Nation also recognize the tremendous impact which the resolu- 
tion of the major economic and legal issues raised in the New Jersey 
inquiry may have upon their own businesses. None understands 
better than do the members of the retailing segment of the petroleum 
industry, the remarkable community of interest which binds them 
together. Only a variance in degree distinguishes the competitive 
problems experienced in New Jersey from those confronting gasoline 
dealers in the other States. 

As a formal matter, the investigation of the New Jersey gasoline 
price wars was begun on December 6, 1954, when a questionnaire was 
sent to each of the 12 major oil companies doing business in the State 
by your committee’s Subcommittee on Retailing, Distribution, and 
Fair Trade Practices. This questionnaire was designed to elicit in- 
formation concerning the nature and scope of the various relationships 
existing between suppliers and their dealers and also to obtain the 
basic facts concerning the structure of the New Jersey gasoline market. 
The completed questionnaires were returned to the committee 
promptly. Indeed, each of the petroleum companies pledged itself 
to cooperate with the committee in the work of devising methods to 
relieve the extreme economic distress of the New Jersey dealers. 

The second phase of this price-war investigation involved public 
hearings which were held in Washington, D. C., and also in Newark, 
N. J. Among’ the service-station operators appearing during the 
Washington hearings was H. Bradford Graeff, of Brooklawn, N. J. 
Mr. Graeff testified that he had operated a service station (leased from 
Esso Standard) for 16 years and that his current net income on aver- 
age monthly sales of 30,000 gallons was less than $100 a month. Mr. 
Graeff stated that, whereas he formerly employed 6 full-time workers, 
he now employed only 1; that he had invested all of his savings in the 
business, and that he would soon be “broke unless the market should 
straighten out." 

The Brooklawn dealer also said that station operators may buy for 
resale only the brands of tires, batteries, and accessories which the oil 
company specifies and that the operator must sell these items at prices 
suggested by the oil companies. 

Another witness was Charles J. DiBartolomeo, a Sun Oil Co. dealer 
of Camden, N. J., who testified that his current monthly income was 
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about $100 net on gasoline sales of 12,000 gallons per month. Mr. 
DiBartolomeo explained to the subcommittee that, after he informed 
the Sun Oil Co. of his inability to make the station pay because of 
the price wars and sharp price competition from nearby company- 
owned and -operated stations, Sun Oil entered into an agreement with 
him which made him a commissioned agent of the company and per- 
mitted the company to set the gasoline prices of his station. The 
result of this arrangement was that Mr. DiBartolomeo’s station be- 
came a company-operated station, and, as such, pitted a major oil 
company against independent competition in the area. Mr. Di- 
Bartolomeo also described the confusion created when the Sun Oil 
Co. changed his status from that of independent operator to commis- 
sioned agent and back again a total of 3 times within 3 weeks. 

Other dealer witnesses filled in the details of the grave competitive 
situation confronting independent operators unable to escape the 
perils of a gasoline price war. 

At the Newark hearings, the first witness was New Jersey’s Gov. 
Robert B. Meyner. Accompanying Governor Meyner were Grover 
Richman, Jr., attorney general, and Archibald S. Alexander, treasurer. 
In his testimony, Governor Meyner outlined the various legislative 
and administrative actions taken by the State over the past 10 years 
to meet continuing economic crises in the distribution of gasoline. 
While the Governor stated that he knew that the “primary burden of 
price cutting in this area has been borne by the retail operator, who, 
of all of the business interests concerned, is least able to carry that 
burden,” he told the subcommittee that “I am opposed to any solu- 
tion which constitutes price fixing." Governor Meyner said that his 
studies convinced him that “because of the interstate character of the 
problem, any solution must be at the Federal level.” State Treasurer 
Alexander presented statistics showing that of the 12,021 retail gaso- 
line-dealer licenses issued in the fiscal year ending June 30, 1955, some 
1,620 licenses were canceled. Most of the cancellations represented 
gasoline dealers who went out of business during that period. 

The Rev. William J. Smith, S. J., director, St. Peter’s Institute of 
Industrial Relations, Jersey City, stated that— 
if either or both of the major participants in the distribution of gasoline are un- 
willing or unable to engage in mutual cooperative effort to bring about self- 
disciplinary solution of the present problem, the right and duty fall upon the 
legislators, both Federal and State, to step into the picture and impose upon 


both parties the obligation of fulfilling their social responsibilities through a 
compliance with necessary legislation. 


Father Smith said: 
A just and honest price can be established by just and honest competition— 


and the public must be educated so that it understands that it can 
have— 

unreasonably cheap, price-war gas under present conditions only at the expense 
of justice to many gasoline dealers, their families, and their employees. 

Twelve gasoline retailers from New Jersey and New York also 
appeared at the Newark hearings to explain their problems and to 
make recommendations for alleviation of the situation. Wilbur 
Whittaker, a dealer from Haddonfield, N. J., submitted a document 
purporting to be a major oil company’s memorandum of efforts made 
to set his gasoline prices and to force bim to discharge certain em- 
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loyees and to reduce salaries. Another dealer, Fred Todd, of 
Union, N. J., testified that his family had lost an investment of some 
$40,000 and was about to be forced out of the gasoline retail field. 
He attributed his troubles to an inability to meet the prices of com- 
petitors who received discriminatory price concessions. 

The third phase of the investigation took place in Washington, 
D. C., on December 15 and 16 when representatives of the 12 major 
oil companies doing business in New Jersey testified before the sub- 
committee. The major oil company officials who testified were in 
full agreement that the gasoline price wars were resulting in grave 
economic injury to their dealers. There was also some agreement 
among these witnesses concerning the various marketing practices 
which had contributed to the growing intensity of such wars. Fur- 
thermore, the major oil company executives offered a number of 
specific recommendations for relief of price-war conditions. 

Early in January 1956, the fourth phase of the inquiry will begin, 
with testimony from representatives of the Federal Trade Commission 
and the Antitrust Division of the Department of Justice. These 
officials will be asked to give an accounting of the action taken by their 
agencies to prevent or to suppress the use of practices which many 
service-station operators charge serve only to prolong and to intensify 
price wars. 

The concluding phase of the investigation will be marked by the 
submission to the Senate of a report setting forth the committee’s 
findings and recommendations. To date, the committee has refrained 
from judging any of the issues involved in the New Jersey price wars; 
it has done no more than publicize the cut-throat competitive condi- 
tions which have so demoralized the New Jersey gasoline market. 

All interested parties to the New Jersey gasoline price wars, 
suppliers, distributors, retailers, State and Federal authorities, must 
work to devise a sound and equitable solution consistent with the 
public interest. This task can be facilitated by knowledge that in 
the óbjective being sought lies the key to the competitive future of all 
of the Nation’s service-station operators. Those principles upon 
which vitality and prosperity are restored to the 10,000 dealers in 
New Jersey should serve as beneficially the interests of the remaining 
240,000 dealers throughout the United States. 


SECTION B. FAIR TRADE IN 1955* 


Of the 4,200,000 businesses in the country today, over 58 percent ' 
are manufacturers, wholesalers, or retailers who have a stake in 


* Senator Morse wishes to add this supplemental statement: “T feel that there is a need for a complete 
review of the fair-trade situation by Congress during 1956. Such a study should not only cover resale price 
maintenance laws as discussed in this section of the report, but should also treat other forms of price mainte- 
nance utilized by corporations in various industries. Furthermore, alternate methods of dealing with 
*Joss-leaders' and other destructive competitive practices should be devised in the course of that study.” 

! A breakdown of these categories is: 





| umber or | Tore 
Number 0 of whic 
Type of firm firms | are small 
business 
SEEN к i a, n eria ume d puce us JT e 311, 000 94 
Who trade Ы а аа id aes ee 288, 000 94 
NEM Ai eso diui ducis S dd ae EE аа аашаа наа 1, 843, 000 96 
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resale-price maintenance, for these firms either have fair-trade systems 
of their own, participate directly or indirectly as a signer or nonsigner 
of a fair-trade agreement or are in competition with a firm in the afore- 
mentioned group. Inasmuch as 96 percent of the firms in these 
categories are small businesses, your committee is profoundly in- 
terested in fair trade and its status in the market place. On the other 
hand, fair trade, because of its very nature—originating at the manu- 
facturing level—is not limited to small business. As a matter of 
fact, it is big business, the large manufacturer, who—in a position to 
do so—has been able to wage the most effective campaign against 
violators of his fair-trade program. However, such actions are often 
expensive, and, whereas all fair traders desire effective fair-trade 
programs, many small manufacturers are precluded by the cost factors 
from undertaking them. 

In the 45 States having fair-trade laws, 20 of the State supreme 
courts have ruled on the constitutionality of the statutes. The high 
tribunals of 15 States have held the fair-trade acts wholly valid and 
enforceable. Only in one State has the supreme court found the act 
invalid and then only on a procedural basis. In the other four 
States, the nonsigner clause alone has been declared unconstitutional 
by their respective high courts. The legal status of fair trade, coupled 
with the enforcement policies of many manufacturers, is credited with 
deterring would-be loss-leader and discount traders from abandoning 
the producers’ fair-trade prices. Violators—signer and nonsigner—of 
the fair-trading agreements are being cut off manufacturers’ shipping 
lists and subjected to such legal actions as injunctions and damage 
suits. 

During 1955, the Supreme Courts of Wisconsin and Pennsylvania 
brought to 15 the number of high courts affirming the constitutionality 
of their respective States’ fair-trade laws. The Idaho legislature also 
put teeth into its fair-trade law, with statutes making violators guilty 
of a misdemeanor and subject to fines and/or imprisonment? Also 
bolstering the position of fair trade was the Supreme Court refusal—for 
the eighth consecutive time since the McGuire Act was enacted in 
1952—to review fair-trade litigation, thereby preserving the decisions 
of the lower courts and sustaining two more fair-trade court victories. 
The first case involved an appeal from a Seventh Circuit Court of 
Appeals ruling upholding a Federal court’s granting to the Seagram 
Distillers Corp. a temporary injunction against New Cut Rate Liquor, 
Inc., in a Chicago fair-trade enforcement suit. The second suit 
involved an attempt by Schwegmann Bros. of New Orleans to escape 
a prior United States distriet court injunction restraining the firm 
from selling fair-traded medicines at a discount by filling prescriptions 
calling for the proprietary medicine by name with an unlabeled 
medicine. "The United States district court found the act of removing 
the trademark label neither avoided the injunction nor dodged the 
Louisiana Fair Trade Act because the prescription called for the 
medicine by name. However, the Supreme Court announced in 
December that it will rule on the legality of fair-trade agreements 
between manufacturer-owned wholesalers and competing wholesalers. 





* Idaho, Laws 1955, ch. 94. 
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In spite of the generally enhanced legal position of fair trade, trial 
and appellate courts in 10 States handed down rulings adversely 
affecting their respective price maintenance laws during 1955. 

In Nebraska, the appellate court held the Fair Trade Act entirely 
void because of a procedural deficiency. In Arkansas, Georgia, and 
Michigan, the appellate courts held their respective State statutes 
inapplicable to nonsigners. In South Carolina, a trial court ruled 
the State Fair Trade Act inoperative on the grounds that it was enacted 
prior to the passage of the Federal enabling legislation. In Oregon, 
Indiana, and Utah trial courts held the fair-trade acts of their States 
in violation of their State constitutions. In Colorado and Virginia, 
trial courts voided the nonsigner clauses of their respective State 
fair-trade laws. Meanwhile, in Florida a Federal court refused to 
grant relief in an equitable action brought by a manufacturer to enjoin 
a discount house from inducing a tortious breach of contract by wrong- 
fully inducing signers in other States to part with products which the 
manufacturer allegedly sells only to signers. 

These adverse judicial decisions are fully covered in appendix D 
to this report entitled “Present Status of Resale Price Maintenance 
Laws.” While the overall legal situation was favorable to fair 
trade, there were some market-place developments during the year 
that did not augur well. Fair-trade prices, which, from the late 
thirties, have been the accepted selling prices in 45 States, were unheeded 
by a growing army of discounters. big discounts from list prices are 
available on many branded—heretofore fair traded—items. Not- 
withstanding vigorous action on the part of some manufacturers to 
enforce their fair-trade prices, discounting continues unabated. 

This situation was not improved when the Federal Trade Com- 
mission early in the year, in a letter to a retail jewelers’ association, 
opened the floodgates for price chiseling by declaring that where a 
manufacturer is lax in enforcing his resale price agreements, there is 
no legal obligation for anyone to observe his fair-trade prices. This 
opinion was elicited as a result of the jewelers’ association asking the 
Federal Trade Commission to make an investigation of their charges 
that manufacturers were discriminating against them by holding them 
to fixed prices while at the same time “deliberately” permitting 
discount houses to sell the same item at lower prices. The Federal 
Trade Commission averred that its position was well founded, being 

redicated on State court decisions in fair-trade cases where it had 

een held sellers had a right to disregard resale prices fixed by manu- 
facturers—provided the manufacturer discriminated in the enforce- 
ment of his fair-trade contracts or failed to show “reasonable diligence" 
in enforcement. By declaring that fair-trading retailers may disregard 
the fixed prices and “compete on a price basis with the discount 
houses," the Federal Trade Commission, in effect, counseled retailers 
to compete with discount stores by cutting their own prices. 

Following close on the heels of the Federal Trade Commission 
letter, the Attorney General's National Committee To Study the 
Antitrust Laws, in its report of March 31, recommended congressional 
repeal of both the Miller-Tydings and McGuire Acts, the fair-trade 
enabling legislation. The National Committee's majority called fair 
trade “a device for relieving distributors from the rigors of price 
competition," and, as such, should be abolished. This position 
toward resale price maintenance appeared inconsistent with the 
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National Committee's feeling in respect to the 1926 General Electric 
case. With reference to the case, in which General Electric licensed 
Westinghouse to manufacture and sell lamp bulbs at prices fixed by 
General Electric on its own sales, the National Committee's report 
states: 

Most members believe that a patentee who is engaged in manufacturing and 
marketing the patented product may fix the prices at which his manufacturing 
licensee or licensees may sell * * * The court upheld this limitation as a condition 


of sale “normally and reasonably adapted to secure pecuniary regard for the 
patentee’s monopoly.” 


It is noteworthy that in the latter instance, the National Committee 
does not decry the method of resale price maintenance involved and 
demand that it be condemned. Yet if resale price maintenance is evil, 
the principle of consistency requires that it be stamped out wherever 
found. Neither did the National Committee concern itself witb the 
fact that many companies are able to maintain resale price by othef 
legal devices. It is common knowledge that products sold to retailers 
on & consignment basis are resold to consumers at prices established 
by the consignor. By “relieving distributors from the rigors of price 
competition” in this fashion, many companies are able to achieve a 
uniformity of retail prices on such products as light bulbs, magazines 
and newspapers, and even automobiles. The consignment device is 
also used by large chain bakers to achieve resale price maintenance 
for bread and pastry products. Similarly, several major oil companies 
are now setting their retail gasoline price by making the service station 
operator a legal agent during the moments when he fills up tanks. 
Also there are the big manufacturers who establish distribution 
systems down to the retail level so as to avoid the “rigors of price 
competition." There are examples of this in the rubber tire industry, 
and in the fields of photographic supplies and sewing machines. The 
use of such marketing methods to maintain prices is quite expensive, 
however, and therefore not available to many smaller manufacturers 
who must *'fair trade" as & means of preventing debasement of their 
trademark products by loss-leader practices. Nor do many companies 
wish to compete with their customers. The National Committee 
was silent upon the vices of these forms of resale price maintenance. 
It also disregarded the system of subtle resale price maintenance known 
as “suggested resale pricing." With such a practice, no formal 
agreement respecting resale prices exists between manufacturer and 
retailer. Instead, the manufacturer merely “suggests” to the retailer 
the price at which his product is to be resold. However voluntary 
such a system may appear, there is a striking uniformity of resale 
prices under such a system and the economic results are identical to 
those produced by fair-trade contracts. 

Meanwhile, foes of fair trade were reported to be gathering strength, 
and discount houses, boasting of increased business, expanded their 
operations. The success enjoyed by the discount stores brought 
additional firms into the field of discount selling, including heretofore 
fair trading department stores and retail shops. In New York two 
large discount houses had a banner year: Masters Mart, Inc., boasting 
of 1954 sales aggregating over $20 million, expanded its operation by 
adding another store; and, E. J. Korvette Co., with 6 outlets, grossed 
approximately $23 million during 1954 and announced that it expects 
to more than double that figure during 1955. In Philadelphia, Silo 
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Discount House at midyear reported business 40 percent above 1954, 
whereas Lincoln Tire Co. reported its volume 20 to 30 percent over 
1954. Polk Bros. Central Appliance & Furniture Co., Chicago’s 
mammoth discount firm, estimated sales during the first half of 1955 
at 40 percent above the corresponding period for 1954. In Los 
Angeles, Wm. E. Phillips Co. opened its fourth outlet. In June, the 
Jax Discount House in Jacksonville began operations with a quarter 
city block of display space, and in July the Gratiot Furniture Mart, 
calling itself Detroit’s largest discount house, opened with fanfare. 
In St. Louis, where fair trade laws do not exist and department stores 
have engaged in a price war with discounters, Susman’s, a leading 
discount firm, expanded its floor space by 40,000 square feet. Thus, 
the trend has seen discount houses increasing operations throughout 
the country at a pace faster than can be measured. 

Meanwhile, as the St. Louis price war pointed up, the small- 
business man, the owner of a specialty shop, is being forced out of 
business, while the large department stores battle with discounters 
over protracted periods. Understandably, the specialty shop cannot 
sell at a loss and continue in business, whereas, discounters and 
department stores can afford to offer the same products at even below 
costs as loss-leader items, 

While discount-house expansion appeared rife, there were reports 
also that failures of discount houses were mounting. At the same 
time, there was widespread publicity given to the dropping of fair 
trade by several large manufacturers and of the adverse court deci- 
sions on fair trade. Such publicity was frequently circulated by 
fair-trade opponents without citing the host of manufacturers con- 
tinuing and expanding their fair-trade programs and the court deci- 
sions sustaining fair trade. 

An interesting case study in the fair-trade field was presented in 
the complaints your committee received from camera- and photo- 
graphic-supply firms as a result of Eastman Kodak’s abandoning its 
resale price maintenance program for amateur color film. Eastman’s 
action came as a result of the Antitrust Division of the Justice 
Department filing early in the year a civil complaint against the firm 
and entering a consent judgment requiring Eastman, among other 
things, to discontinue its resale price maintenance, 

Subsequent to the Justice Department’s action, a number of firms 
began selling Eastman color film as a loss-leader item to the detriment 
of photographic firms. Your committee took up this problem with 
the Justice Department, which stated that, in its opinion, Eastman 
was not entitled to operate under the fair-trade provisions of the 
Miller-Tydings Act. The Department stated that, inasmuch as that 
act is concerned only with the mimimum price agreements for the 
resale of commodities which are in free and open competition with 
the same general class of commodities produced or distributed by 
others, it was inapplicable to Eastman. For, stated the Department, 
in the amateur color-film market, Eastman occupied a monopoly 
position in both manufacture and distribution. Furthermore, the 
firm, in its fair-trade contracts, combined the commodity price with 
a fee for processing. 

By the end of September, Eastman, which formerly was the only 
processor of the Eastman amateur color film, agreed to permit the 
processing of its color film, Kodachrome and Kodacolor, by independ- 
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ent laboratories, and announced that the price of the film will no 
longer be tied in with a processing charge. Following this develop- 
ment, your committee again contacted the Justice Department con- 
cerning the disposition of the Eastman Kodak case. At that time 
the Department assured the committee that it was considering the 
problem of color film being sold as a loss-leader item with respect to 
the overall problem involved in the Eastman Kodak case. However, 
the Department indicated that it did not feel sufficient time had 
elapsed since the entry of the judgment against Eastman Kodak for 
determination of its full effect. Meanwhile, your committee ap- 
proached photographic firms with a view to ascertaining the effect on 
their business of Eastman’s abandoning its fair-trade program and the 
effect that the introduction into the market of a new color film has had 
on sales of Eastman Kodak amateur color film. Your committee has 
asked the Justice Department to keep it informed of the developments 
in this case. 

Your committee’s interest in fair trade has been a continuing one 
over the past several years, and the work done in this field has pointed 
up the need for a thorough study of fair trade in order to ascertain as 
fully as possible its position in the market place today. Such a study 
is being undertaken by your Subcommittee on Retailing, Distribution, 
and Fair Trade Practices, with a view to highlighting the combative 
measures which are required for a realistic implementation of fair 
trade. 

In order to collect the information which it feels is necessary for 
such a study, your subcommittee has sent a questionnaire on fair- 
trade practices to 1,700 manufacturers throughout the United States. 
A second questionnaire eliciting similar information was sent to 
retailers. Because of the number of firms that fall within the latter 
category, it was not practical to poll them directly, as had been the 
case with the manufacturers. Therefore, the subcommittee, with the 
assistance of the Bureau of the Census, worked out a satisfactory 
sampling procedure. Returns from these questionnaires are in the 
process of compilation and the subcommittee expects to issue a report 
on the results. 

During 1955, the growth of discounting firms and the adverse 
decisions encountered served to stimulate interest in fair trade and 
tended to point up its weaknesses. The impact of these shortcomings 
stirred manufacturers with a determination to meet the challenge to 
their trademarks by eradicating racketeer price-cutting which was 
dissipating their markets and competitive positions. At the year’s 
end, more manufacturers were engaging in stringent enforcement of 
their fair-trade prices and a majority of the firms which already had 
enforcement programs were increasing their efforts with renewed vigor. 


SECTION C. COUPONING AND CROSS-COUPONING PRACTICES 


Couponing and cross-couponing practices, which your committee 
has studied during the past 2 years, were largely curtailed during 1955. 
These practices, characterized by price-cutting on a selective basis, 
offer a serious competitive threat to small manufacturers, who are not 
in a position to compete effectively with firms operating on a national 
basis, and place the onus of the operation on the retailers. 
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The retreat in this field has been brought about by several factors, 
not the least of which has been your committee’s activities. As a 
result of your committee’s interest, the Federal Trade Commission 
has undertaken an investigation of the couponing practices of the 
large soap and flour companies. The Antitrust Division of the 
Department of Justice also has investigated and filed complaints, 
covering alleged monopolistic practices of the major soap manufac- 
turers, which, among other things, include an allegation that the use 
of coupons, along with other professional schemes, has resulted in a 
tendency to monopolize in violation of the Sherman Act. The 
Federal Trade Commission and the Justice Department have consulted 
in order to prevent duplication of efforts and the Commission’s 
investigations have been confined primarily to the joint promotional 
activities in the food industry. The investigations have been broad- 
ened to include the practices of all food manufacturers who participate 
in couponing and joint advertising practices. However, the Federal 
Trade Commission Chairman, John W. Gwynne, has stated that 
the questioned practices which have been the subject of investigation are of a 


novel character, are not specifically prohibited by statute and have not been the 
subject of litigation in the courts or by an administrative agency. 


The facts established by the investigations are receiving considera- 
tion as possible illegal trade restrictive undertakings. The committee 
is in the process of evaluating the facts and information assembled, 
and it will make recommendations as to their disposition. The 
Commission has assured the committee that there will be no unneces- 
sary delays in taking action on this matter. 

Meanwhile, the policy of grocers of redeeming manufacturers’ 
coupons for cash upon presentation by shoppers has spread through- 
out the country. The impact of this policy on coupon-issuing manu- 
facturers is believed to be formidable. For, understandably, manu- 
facturers have no desire to redeem coupons that have not been used 
as part payment for purchases of their products. The widespread 
defection by retailers, joined with the Post Office Department’s 
requiring after March 31, 1955, an address for all third-class mail 
going to city-delivery post offices, has been widely interpreted as an 
indication that couponing and cross-couponing practices are entering 
their final rounds. 


SECTION D. DISTRIBUTIVE PRACTICES IN THE BAKERY INDUSTRY 


Independent bakeries in various sections of the country have 
approached your committee alleging that unfair and discriminatory 
marketing practices are being employed by big bakery chains in their 
areas. Pursuant to receiving these allegations, the committee called 
on the Federal Trade Commission for a full investigation of these 
complaints. On-the-spot investigations were made by the Com- 
mission and final disposition by the Commission of a case involving 
Kansas bakeries is expected in the near future. The committee has 
undertaken a poll of bakeries in various sections of the country with a 
view to pointing up the unfair techniques and discriminatory practices 
employed by chain bakeries. Further activity will be based on the 
results of your committee’s investigations. 








CHAPTER VI 
MOBILIZATION PLANNING AND MATERIAL SHORTAGES 
SECTION A. MAINTENANCE OF MOBILIZATION BASE 


In its last annual report, your committee expressed some fear that 
Department of Defense Directive 3005.3, governing the mobilization- 
base program, would have a restrictive influence on contracts let to 
small business. In December 1954, your committee wrote to the 
Department of Defense of its concern that this directive would estab- 
lish a rigid catalog of suppliers for those essential items on the “pref- 
erential planning list.” At that time a serious question arose over 
the lack of participation by the Small Business Administration in the 
preparation and supervision of this program. The committee was 
also concerned that price differentials allowable under the terms of 
this directive would supersede the generally sound practice of award- 
ing on a low-bidder basis. 

espite assurances from the Department of Defense that the mobili- 
zation-base directive would not work to the detriment of the small- 
business community, your committee concluded that a large area of 
potential disagreement existed. Responsible officials of the Office of 
Defense Mobilization and the Department of Defense were invited to 
appear before your committee on July 20, 1955, to give their views. 

Dr. Flemming, Director of the Office of Defense Mobilization, testi- 
fied that nothing in ODM Directive VII-7, authorizing the mobiliza- 
tion-base program, was inconsistent with the intent of Congress that 
small business should receive a proportionate share of defense con- 
tracts. ODM Directive VII-7, as subsequently amended, established 
a Defense Facilities Maintenance Board charged with the responsibil- 
ity of providing coordination and review of the mobilization-base 
program. It was pointed out to Dr. Flemming that no representative 
of the Small Business Administration was a member of the Board and 
asked if it would not be desirable to appoint an official representative 
of the SBA Administrator. Dr. Flemming agreed with this suggestion 
and subsequently appointed an SBA representative to the Board. 
Your committee notes, however, that no meeting of the Board was 
held in 1955. This lethargy in activating the Board during a forma- 
tive period of policy planning suggests a lack of vigor in the protection 
of small-business interests. 

Subsequent to the hearings, your committee expressed the opinion 
in its report (S. Rept. No. 1272) that continuing and vigorous efforts 
must be made to prevent an indiscriminate use of the new directive. 
Your committee also made the following specific recommendations: 

That Department of Defense Directive 3005.4, requiring a 
quarterly report on the mobilization-base program, be amended 
to show the percentage’ of awards to both large- and small- 
business firms. Your committee is happy to report that this 
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directive has been so amended. As of September 30, 1955, 212 
awards have been made under provisions of Directive 3005.3. 
These 212 awards totaled $1,306 million, of which 31 went to 
small business, in the amount of $40 million. The small-business 
awards amounted to approximately 3.7 percent of total value 
awarded, as compared with 21.8 percent awarded to small busi- 
ness for all military prime contracts during fiscal year 1955. 
Your committee notes with interest that of the 212 awards, 65 
have gone to firms considered new to the production of the item 
involved, in the amount of $109 million. Of these new producers, 
18, or approximately 27 percent, have been small businesses. 

That price differentials under terms of Directive 3005.3 be 
held to an absolute minimum. Of the 212 contracts awarded 
to date, 11 have been awarded on the basis of price differentials 
amounting to $9,704,000 or 0.7 percent of total value awarded. 
While the record appears promising to date, your committee 
remains of the opinion that procurement officials must exercise 
care to make certain that the bulk of the awards are made to 
the lowest responsive bidder. 

That representatives of the three services and the Small 
Business Administration be appointed to review all items on the 
preferential planning list to determine which are capable of being 
produced by small business. As of this date, the services have 
not implemented this suggestion. Your committee remains con- 
cerned that small businesses will not achieve a fair participation 
in this program because of prima facie determination that the 
items in question are of too technical and complex a nature for 
small business. 

That the subcontracting provisions of Department of Defense 
Directive 4100.20, designed to encourage subcontracting under 
prime contracts of $1 million or more, be applied to awards under 
Directive 3005.3 at the level of $10,000. Due to administrative 
problems relating to these subcontracting provisions, Defense 
officials apparently prefer to maintain subcontracting provisions 
at the $1 million level. Your committee feels that this matter 
rests largely on a broader issue—that of developing a realistic 
subcontracting program with teeth. 

Your committee was encouraged by testimony from Secretary Pike 
and representatives of the Army, Navy, and Air Force that there is 
no intent that the mobilization-base program should have an adverse 
effect on those small-business programs now in effect. Your com- 
mittee believes that SBA officials should be accorded a full oppor- 
tunity to participate appropriately in decisions relative to procure- 
ment under the mobilization-base program. Your committee con- 
tinues to feel that the effect of this directive on small business will 
be determined by its actual use on the contracting level. While the 
history of this program has been too brief to ascertain its effects with 
certainty, your committee is of the opinion that constant vigilance 
is essential if this directive is not to have an adverse effect on our 
small business community. 
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SECTION B. MACHINE TOOLS 


Your committee has maintained a long-standing interest in the 
status of the machine-tool industry. In its 1952 report on machine- 
tool shortages, it concluded: 

The dependence of small manufacturing concerns on a healthy and productive 
machine-tool industry is readily apparent. The welfare of the machine-tool 
builders and small manufacturing concerns go hand in hand. 

The continuing unsettled state of world affairs points up the fact 
that the safety of the Nation rests, to a significant extent, on the 
vigor and health of the machine-tool industry. Furthermore, the 
small margin of time likely to be accorded in a future emergency 
requires the development of sound governmental programs for the 
mobilization of the machine-tool industry. Especially required is a 
program for the procurement of those tools requiring so long to pro- 
duce that they cannot reasonably be ordered subsequent to a defense 
emergency. 

The ending of the Korean emergency again left the machine-tool 
industry with difficult readjustment problems, although, fortunately, 
not with the additional burden occasioned by dumping at bargain 
rates of Government-owned stocks such as occurred at the end of 
World War Il. The industry is faced with the necessity of develop- 
ing sufficient sales opportunities to maintain their plants at an effi- 
cient operating level. This committee has received à number of 
comments from members of the machine-tool industry relating to 
United States purchases of foreign-made tools. The gist of these 
comments is that machine-tool imports correspondingly limit the 
operations of the United States machine-tool industry to the detri- 
ment of our mobilization base. Your committee is informed that 
Dr. Flemming, Director of Office of Defense Mobilization, has estab- 
lished an interagency advisory committee to study the matter. This 
committee must weigh the value of machine-tool purchases abroad in 
furtherance of overall foreign-policy objectives against the weakening 
of domestic production inherent in such purchases. 

Through the efforts of the industry in developing tools to meet re- 
placement demands resulting from the stimulus of automation, ma- 
chine-tool sales are on the rise. New orders are roughly 50 percent 
greater than a year ago and the backlog of orders continues to in- 
crease slowly. As of November 30, 1955, the backlog of orders ap- 
proximated 6.2 months of production at current rates as compared to 
just over 3 months of production as of November 30, 1954. While 
this recent upswing augurs well for the health of essential machine- 
tool builders, your committee believes continuing attention must be 
directed to this industry to prevent repetition of the familiar ''feast 
or famine" cycle. 

Recent Department of Defense figures submitted to your committee 
show Government holdings of 277,682 metalworking machines as of 
September 30, 1955. The Department of Defense estimates that its 
inventory, when completed, will total 300,000 to 350,000 machines 
having an original-purchase price of $500 or more. Your committee 
notes that this estimate varies from previous Office of Defense Mobil- 
ization and Department of Defense testimony that the Government 
owned more than 500,000 machine tools. No explanation of this 
discrepancy has yet been offered. 
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To provide a basis for the redistribution of machine tools on a 
priority basis in a future emergency, the Department of Defense has 
established a central inventory describing in detail those machine 
tools owned or controlled by Defense. Despite the 2% years that this 
directive has been in existence, the inventory is far from complete. 
As of November 1, 1955, only some 61,500 items were so listed. 
While the Office of the Secretary of Defense has instituted measures 
to standardize reporting relative to this machine-tool inventory, in- 
formation such as make, model, electrical characteristics, age, condi- 
tion, and location is far from complete. It should be noted, however, 
that Defense has established spot-check techniques and other measures 
to increase the accuracy of this reporting. ‘These measures may be 
expected to improve the value of the inventory. Your committee 
remains of the opinion that a complete, accurate central inventory of 
Government-owned machine tools and productive equipment is an 
imperative prerequisite to sound mobilization policies. 

e rapid technical advances in the design of machine tools in the 
last few years raises serious questions about the obsolete character of 
the Government inventory. Despite the increment of some machine 
tools during the Korean emergency, the major portion of the Govern- 
ment-owned inventory is of World War II design and is 11 to 15 years 
old. Your committee notes that the executive branch is doing little 
to correct this situation and that in a very real sense the Government 
inventory is a wasting asset. Despite evidence that a sound replace- 
ment program would pay for itself in operating economies over a few 
years, qu for the replacement of machine tools and other in- 
dustrial equipment universally receive a low budget priority. 

Your committee is concerned over the recent high-level Department 
of Defense order stopping further contracts for the procurement of 
long-lead-time machine tools. Of the $85 million allotted to the Air 
Force under this program out of the fiscal year 1955 funds, only 
$15 million was obligated prior to the freeze. Furthermore, none of 
the $100 million appropriated in the fiscal year 1956 budget was even 
allocated. Your committee regrets the failure to pursue a policy of 
procuring those long-lead-time machine tools requiring up to 24 months 
to produce. As recently as November 4, Secretary Pike wrote to the 
chairman of this committee that the long-lead-time program would 
help in combating the serious problem of obsolescence. 

This committee notes with approval the Defense Department policy 
that limits leasing of Government-owned machine tools for nondefense 
purposes to specia! circumstances where there are undoubted benefits 
to the Government., These benefits include free storage facilities and 
circumstances where the moving of these tools from present sites would 
tend to diminish or destroy their value. As a further safeguard in 
leasing for nondefense purposes, the Office of Defense Mobilization 
is required to give special approval in each case. 

Your committee is pleased to report that the Department of De- 
fense has increased its rental on machine tools to bring it more nearly 
in line with commercial rates. Further, your committee agrees with 
Department of Defense thinking that an ideal solution would be for 
the Government to get completely out of the leasing business. It 
appears that the availability of leased machine tools has the effect of 
giving an unfair advantage to the lessee over those companies who are 
not so favored. Furthermore, the easy availability of Govern- 
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ment-owned tools may serve to destroy the incentive for the private 
purchase of high-efficiency tools, To the extent that this argument is 
valid, our defense production potential in a future emergency is 
diminished and the capacity of the machine-tool industry corre- 
spondingly curtailed. 

A potential critical problem has arisen from the failure of the 
Government to put small, independent tool and die shops on the essen- 
tial activities list. As a result, workers in these shops may be liable 
for the draft in critical periods despite the vital nature of their skills. 
A recent governmental classification of essential industries includes not 
only the work of the prime contractor but his subcontracting for 
assemblies, parts, and components. Your committee believes that it is 
illogical and unfair not also to include special tooling. We further 
note that where an industry does tooling under its own roof its workers 
may be exempted from military service. Despite the equally vital 
work done in small, independent shops their workers have no such 
protection as afforded to the “captive shops.” 

A further problem arises from the fact that workers in independent 
firms not on the essential activities list, no matter how skilled, are not 
eligible for the special 6-months military training in lieu of the usual 
2-year period. We are pleased to note, however, that the situation 
relating to the Ready Reserve is encouraging in that personnel with 
critical occupations are being screened out, regardless of where they 
may be employed. Your committee believes that skilled workers in 
small tool and die companies, who represent an irreplaceable reservoir 
of training, should be protected as are similar workers in the captive 
shops of large corporations. 


SECTION C. MATERIAL SHORTAGES 


After a relative absence of problems arising from an inability to 
obtain basic materials for several years, small business again found the 
scarcity of those supplies a major problem during 1955. The eco- 
nomic boom so spurred demand on the metal-fabricating industries 
that 100 percent production rates in steel, aluminum, copper, and nickel 
facilities were insufficient to keep pace with the chewing-up process. 

While shortages had been a continuing problem for users of copper 
and nickel in the 1950-55 period, steel : aluminum users enjoyed a 
moratorium during most of 1954 and parts of 1953 and 1955 as emer- 
gency-inspired expansion programs caught up with and passed in- 
creased demand for those metals. Caged with increased production 
were lessened calls for steel and aluminum for military and stockpile 
purposes, leaving the net supply for civilian uses in better balance. 

Military and stockpile requirements are still significant for all four 
materials, although steel has never been stockpiled and the acquisition 
of aluminum for the reserve has recently been stopped, since mobili- 
zation officials estimate that current production is sufficient to meet 
any future emergency. 

Confounding most industry experts is the current demand for steel. 
Almost without exception, steel producers thought that the expansion 
programs undertaken by the industry with Government incentives 
following the outbreak of war in Korea, would result in a glut of steel 
for civilian markets after the fighting stopped. That they under- 
estimated the economic potential of the Nation, cannot be denied, and, 
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almost without exception, the major steel producers have announced 
new expansion programs designed to meet presently-unfilled demand. 

The same fact situation prevails in aluminum as in steel. Two 
rounds of post-Korean expansion have largely come into production, 
and still fabricators and other users of the light metal are calling in 
vain for increased supplies. During all of 1955, diversions of alumi- 
num scheduled for delivery to the stockpile were made available for 
immediate use. The on-again-off-again third-round expansion pro- 
gram has been given the green light and new producers are now ready 
to become она of prime aluminum. 

Copper has not been in good supply since mid-1950. Incentives for 
increased production have brought more of the metal to market, but 
interrupted supply or delivery lines have continually darkened the 
picture for copper users. No immediate or complete cure is in the 
offing. 

Nickel is another prime material for which the demand has so sky- 
rocketed that increased production falls far short of the mark. Gov- 
ernment-supported expansion programs are presently underway, but 
the time lag between start of such projects and full production is so 
great that there is no certainty that supply will ever be in balance with 
demand. 

Gravely concerned about these and other shortage situations, your 
committee has been in close touch with the Department of Com- 
merce, the Small Business Administration, and the Office of Defense 
Mobilization. The texts of correspondence between the chairman 
of your committee and officials of the agencies are reprinted as 
appendix C, p. 99. 

‘The answers to its inquiries reveal why your committee is unable to 
present optimistic estimates on a rapid improvement of the present 
supply squeeze. Each day brings mounting evidence of more wide- 
spread premium markets for these materials. For those smaller 
fabricators unable to meet their needs through regular channels, 
recourse to the premium market only puts off the day of reckoning, 
since it is obvious that no manufacturer, however efficient, can spot 
his competitors any broad handicap on material costs and still stay 
in the price race. 

Unfortunately, those officials who must be responsible for better- 
ment of this bleak picture say that there is little or nothing the Gov- 
ernment can do to spur the alleviation of such problems other than to 
rely upon the actions already taken and trust that those expansions 
will suffice. Indeed it is true that the growth of productive capacity 
for the basic metals cited in Dr. Arthur Flemming’s letter has been 
considerable over the past 5 years. Nonetheless, the present chaotic 
situation indicates that not enough has been done. Not only are 
numerous small firms threatened by these shortages, but their normal 
growth pattern has been seriously stunted. Worst of all, it is possible 
that the open switch of material shortages will derail the Nation’s 
hopes for sustained and increased economic prosperity. 
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APPENDIX A 


MEETINGS AND HEARINGS OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
U. S. Senate, 84TH Cona., lsr Sess., 1955 
1955 


Jas ON E Eann Conference, Subcommittee on Military Procurement. Con- 
ference with representatives of the Melamine Plastic Co., 
Winona, Minn., and with officials of the Marine Corps. 
Considered problems involved in the procurement of plastic 
dinnerware by the Marine Corps.! 

PER ba Executive meeting. Full committee met for the purpose of 
organizing the Select Committee on Small Business for the 
84th Congress. 


M 4.5. ss sect Executive meeting, full committee. Considered the annual 
report and discussed the spring program. 
Wes Ate coe Wade Hearing, Subcommittee on Military Procurement. Hearing 


with regard to ship-repair policies of the Military Sea Trans- 
portation Service.! 

PAO ае Hearing, full committee. Wendell B. Barnes, Administrator 
of the Small Business Administration, reported on the 
accomplishments during the past year’s operations of the 
Small Business Administration. 

MR NE cscs dems Conference, Subcommittee on Military Procurement. Con- 
ference with the Sponge Industry Improvement Com- 
mittee, Tarpon Springs, Fla., and Government representa- 
tives on the revival of the animal sponge industry in 
Florida.! 


Mar, 25. osc. 5.22 Executive meeting, full committee. Considered and ap- 
proved annual report. 
BEN Li S Hearing, Subcommittee on Relations of Government with 


Business, on Government competition with private busi- 
ness. Heard representatives of the Bureau of the Budget 
and the Department of Defense regarding their directives 
calling for a review of all commercial-type activities 
sponsored by Government agencies. 

МА ЖИ sor mbi Hearing, Subcommittee on Military Procurement. Heard 
Officials from Department of Defense on small-business 
participation in military procurement. 

ДОК УА ань Hearing, Subcommittee on Military Procurement. Heard 
officials from Department of the Army on small-business 
participation in military procurement. 

MEE LL iun Hearing, Subcommittee on Military Procurement. Heard 
officials from the Department of the Air Force on small- 
business participation in military procurement. 

AINE La Cone Do. 

KNEE I Ee oer Hearing, full committee. Heard witnesses on the report of 
the Attorney General’s National Committee to Study the 
Antitrust Laws. 


ABER ЖИИ эл Do. 
МЕЙ Шз: Do. 
MM RE lo local Hearing, Subcommittee on Military Procurement. Heard 


officials from General Accounting Office and General Serv- 
ices Administration on small-business participation in 
military procurement. 





1 Not published. 
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1955 
МУ pcs Hearing, Subcommittee on Military Procurement. Heard 
officials from Atomic Energy Commission and Department 
of Defense on small-business participation in military 
procurement. 
Du Reus sd Hearing, full committee, on maintenance of the mobilization 


base; policies of the Office of Defense Mobilization and the 
m of Defense as they affect small business (DMO 
У11-7; DOD 3005.3). Heard officials from ODM and 
Department of Defense. 

Nip MR Vues Hearing, Subcommittee on Retailing, Distribution, and Fair 
Trade Practices, on gasoline-price war in New Jersey. 
Heard gasoline retailers. 

DNE oS ood Hearing, Subcommittee on Retailing, Distribution, and Fair 
Trade Practices. Resumed, in Newark, N. J., gasoline- 
price-war hearings. Heard gasoline retailers. 

DN EE лл ыа Hearing, Subcommittee on Retailing, Distribution, and Fair 
Trade. Continuation of gasoline-price-war hearing in 
Newark, N. J. Heard gasoline retailers. 

NUM U8. verias Hearing, full committee. Inquiry into the administration of 
the Motor Carrier Act by the Interstate Commerce Com- 
mission from the point of view of small truckers and 


— 

SNO. ESL s deu о. 

DES M nece deas о. 

Dec. 15.......... Hearing, Subeommittee on Retailing, Distribution, and Fair 


Trade Practices. Resumed gasoline-price-war hearings 
in Washington, D. C. Heard representatives of the major 
oil companies. 

Dec. 16.......... Hearing, Subcommittee on Retailing, Distribution, and Fair 
Trade Practices, on gasoline-price war. Heard representa- 
tives of major oil companies, 


APPENDIX B 


List OF PUBLICATIONS ISSUED BY THE SELECT COMMITTEE ON SMALL BUSINESS, 
UNITED STATES SENATE, 84TH Concress, 18т Session, 1955 


HEARINGS 


Small Business Administration Progress Report, March 21, 1955. 

Government Competition With Private Business, April 6, 1955. 

Military Procurement, 1955—Participation of Small Busiress in Military Pro- 
curement, April 20, 21, 22, 25, May 4 and 5, 1955. 

Report of the Attorney General’s National Committee to Study the Antitrust 

aws—To consider the report of the Attorney General's National Committee, 
April 27, 28, and 29, 1955. 

Maintenance of the Mobilization Base—Policies of the Office of Defense Mobil- 
ization and the Department of Defense, as they affect small business (DMO 
VII-7; DOD 3005.3), July 20, 1955. 

Gasoline Price War ir New Jersey—A Study of Petroleum Marketing Practices 
in New Jersey; July 22, 1955 (pt. 1). 

Gasoline Price War in New Jersev—A Study of Petroleum Marketing Practices 
in New Jersey, October 19 and 20 (Newark, N. J.) (pt. 2). 

Gasoline Price War in New Jersey—A Study of Petroleum Marketing Practices 
in New Jersey, December 15 and 16, 1955 (pt. 3). 

Administration of the Motor Carrier Act by the Interstate Commerce Commission, 
as it affects small truckers and shippers; November 30, December 1 and 2, 1955. 


REPORTS 


Senate Report No. 129: Annual Report of the Select Committee on Small Busi- 
ness, United States Senate, March 30, 1955. 

Senate om No. 1272: Maintenance of the Mobilizatior Base. Directives and 
Orders ting to the Maintenance of the Mobilization Base, July 30, 1955. 
Senate Aun No. 1273: Military Sea Transportation Service Bidding Pro- 

cedures, July 30, 1955. 
Senate Report No. 1274: Military Procurement, 1955. Participation of Small 
Business in Military Procurement, July 30, 1955. 
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COMMITTEE PRINT 


Small Business Act of 1955— Text of Small Business Act of 1953 (Public Law 
163, 83d Cong., Ist sess.), as amended by Public Law 268 of the 84th Congress, 
Ist session; August 20, 1955. 


APPENDIX C 


CORRESPONDENCE BETWEEN SENATE SMALL BUSINESS COMMITTEE AND 
GOVERNMENT AGENCIES CONCERNING METAL SHORTAGES 


SENATE SMALL BUSINESS COMMITTEE, 
September 23, 1955. 
Hon. SINCLAIR Wxxks, 
Secretary of Commerce, 
Department of Commerce, Washington 25, D. C. 

Mr Drar Mr. Wxxks: This committee is receiving an increasing number of 
complaints from small-business concerns which find it impossible to purchase 
adequate supplies of steel, copper, nickel, aluminum, and other metals. Shortages 
of these basic metals, as you know, are currently working a serious hardship upon, 
and in some instances threatening the survival of, many small manufacturing 
companies. 

This committee is aware of the expanding uses of these metals. We are also 
cognizant of the apparent failure of some basic industries to expand facilities 
sufficiently to keep pace with the increased demand. The committee believes 
that this problem has reached a point where it demands constructive thought 
and effective action, 

Small-business men, it seems, are generally dissatisfied with the practice whereby 
basic producers distribute metals on an “historical basis.” Many small- and 
medium-sized concerns feel that such a distribution system discriminates against 
relatively new firms which have not been in business long enough to establish an 
advantageous "historical" metal-consumption position in the industry. 

I am sure that in your considerations of the current metal-shortage problem, 
you and your colleagues have become concerned over the plight of the small 
fabricators. My purpose in writing to you on this subject is to inquire whether 
you have developed any policies, programs, or have in mind any constructive 
courses of action which would tend to make it easier for smaller companies to 
obtain a fair share of available metals. 

The committee would very much appreciate hearing from you about your views 
on any phase of this pressing problem. 

Sincerely yours, 
JOHN SPARKMAN, Chairman. 


DEPARTMENT OF COMMERCE, 
Washington 25, October 24, 1955. 
Hon. JOHN SPARKMAN, 
Chairman, Se'ect Committee on Small Business, 
United States Senate, Washington 25, D. C. 

My Dear Mr. CuatrMan: This is in further reply to your letter of September 
23, regarding activities of the Department in its effort to assist small companies 
to obtain a fair share of available metals. We are glad that vou share our desire 
to assist small-business concerns, and we believe that as you study various 
phases of our program you will find that we are doing many constructive things 
which are helping them. 

The demand for steel, copper, nickel, and aluminum, which are basic metals 
in industrial use, has exceeded available supplies during 1955. The first and 
foremost reason is that the year has been one of accelerated free-world recovery 
and unprecedented prosperity in the United States, resulting in alltime record 
business activity and employment. In spite of peak production of basic raw 
materials, except where supplies have been curtailed due to work stoppages at 
the source of supply both in the United States and overseas, the demand for 
these materials worldwide has been such as to create a shortage of supply as 
Mee with demand and induced competition among consumers for these 
materials. 

This has created problems for all consumers of these materials, large and 
small, and while we have built up a large volume of information concerning the 
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impact of these shortages on manufacturing companies, both large and small, 
we have as yet to find our first case of a manufacturing company that has failed 
solely because of inability to acquire materials. We have had innumerable 
occasions wherein companies have complained to the executive departments and 
to the Congress that they do not receive as much materials as they want or as 
their production schedules would require. We have, however, no evidence to 
indicate that any company has actually gone out of business for lack cf materials. 
If you can name specific companies whose survival you say is threatened, we 
should be pleased if you refer them to us so that we may advise with them on 
remedies. 

The Administration already has taken numerous effective measures to remove 
difficulties faced by the industry. In some materials the discrepancy between 
supply and demand has been aggravated by an increase in exports from the 
United States. In such cases the Government acted quickly to keep exports at 
a minimum level consistent with our basic foreign policies. 

In the case of copper, nickel, and aluminum, where it appeared that a reduc- 
tion in the Government’s stockpiling program would help to relieve the shortage 
condition, the Government within the limits of our national-security interest 
deferred deliveries of materials to the stockpile in favor of deliveries to industry. 

You note in your letter that the expanded uses of the metals in question require 
continued expansion of facilities on the part of suppliers and you point to the 
apparent failure of these basic industries to expand. The Government has in 
no way discouraged the expansion of supplies of any materials to the extent 
deemed necessary by private industrial sources. Under the Defense Production 
Act, the Government may stimulate production to meet defense needs. It 
seems eminently clear, however, that our defense requirements can, for the most 

art, be met from our current supplies of materials as announced publicly by the 
оов of Defense Mobilization recently. We would also like to call to your 
attention the sizable expansion programs already announced and in progress by 
many companies desiring to increase their supplies of materials without further 
Government assistance. 

You report that some small-business men are dissatisfied with the practice of 
distributing material on an ''historical basis." It may be that many of them 
have not had the opportunity to examine that practice. It has been our experi- 
ence that the so-called historical basis represents an up-to-date base rather than 
something in the remote past. 1% has also been our experience that suppliers 
of the materials in question have leaned over backward to take care of the small 
consumer in recognition of the need to maintain these small consumers in business. 
While we are aware that many companies have not been able to acquire all of the 
materials they desired, we do not know of any actual cases of discrimination 
against small companies. Again, if you have facts on specific cases we should 
appreciate the opportunity of being informed in order to contact them in an 
effort to help. 

In summary, with reference to policies and programs which would make it 
easier for small companies to obtain a fair share of available metals, there is sum- 
marized for your information the actions taken by the Government to increase 
availability of materials to industry: (1) diversion of materials from delivery to 
the national stockpile; (2) imposition of export controls; (3) actual distribution 
of Government-assigned materials to specific companies under emergency condi- 
tions such as the New England flood; (4) continued Government assistance for 
supply expansion in those areas where a clear defense need is demonstrated. We 
believe that it is not possible to force a supplier to help any particular company 
receive more or less materials than any other company except in the special area 
of defense production. 

In addition, we call your attention to the Business and Defense Services 
Administration in this Department, with its 25 industry divisions in which 
representatives of private businesses of all sizes exchange information, advice, 
and services with our experts on ways and means of strengthening both the 
overall economy and specific industries. Innumerable industries have been 
helped by this operation. We shall continue to welcome small fabricators in a 
joint effort to understand problems and other solutions. 

Sincerely yours, 


SiNcLAIÍ& WEEKS, 
Gecretary of Commerce. 
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SENATE SMALL BUSINESS COMMITTEE, 
September 23, 1955. 


Hon. WENDELL B. BARNES, 
Administrator, Small Business Administration, 
Washington 25, D. C. 

My Dear Mr. Barnes: This committee is receiving an increasing number of 
complaints from small-business concerns which find it impossible to purchase ade- 
quate supplies of steel, copper, nickel, aluminum, and other metals. Shortages 
of these basic metals, as you know, are currently working a serious hardship 
upon, and in some instances threatening the survival of many small manufacturing 
companies. 

This committee is aware of the expanding uses of these metals. We are also 
cognizant of the apparent failure of some basic industries to expand facilities 
sufficiently to keep pace with the increased demand. The committee believes 
that this problem has reached a point where it demands constructive thought and 
effective action. 

Small-business men, it seems, are generally dissatisfied with the practice whereby 
basic producers distribute metals on an “historical basis." Many small- and 
medium-sized concerns feel that such a distribution system discriminates against 
relatively new firms which have not been in business long enough to establish an 
advantageous ''historical" metal consumption position in the industry. 

I am sure that in your considerations of the current metal shortage problem, 
you and your colleagues have become concerned over the plight of the small 
fabricators. My purpose in writing to you on this subject is to inquire whether 
you have developed any policies, programs, or have in mind any constructive 
courses of action whieh would tend to make it easier for smaller companies to 
obtain a fair share of available metals. 

The committee would very much appreciate hearing from you about your 
views on any phase of this pressing problem. 

Sincerely yours, 
JoHN SPARKMAN, Chairman. 


SMALL BUSINESS ADMINISTRATION, 
OFFICE OF THE ÅDMINISTRATOR, 
Washington 25, October 13, 1955. 
Hon. JonN SPARKMAN, 
United States Senate, 
Washington 25, D. C. 

DEAR SENATOR SPARKMAN: Thank you for your letter of September 23, 1955, 
inviting my observations and recommendations for improving the supply of basic 
materials to small-business concerns. 

As pointed out in my fourth semiannual report to the President, the Small 
Business Administration has become increasingly concerned during the past 
several months over the difficulties of small-business establishments in obtaining 
their fair share of the materials with which to conduct healthy competitive 
enterprises. During this period of remarkable expansion in our Nation’s economy 
an inadequate supply of materials seriously affects the small-business sector of 
our country. 

One of the more pronounced difficulties has been the inability of new small 
concerns to obtain;materials under the historical pattern basis of distribution now 
widely used by suppliers. Your letter commented on this problem. One can 
readily appreciate the desire of producers to allot materials, for which demand 
exceeds supply, on some equitable basis, but the fact remains that new enterprises 
must obtain raw materials from some source if they are to survive, and the 
historical basis of distribution fails to provide for them. 

On the other hand, it is my belief that for years the large corporations have 
solicited business from small concerns during periods of low or moderate produc- 
tion, only to ignore them during periods of high productivity in favor of large- 
tonnage customers. To this extent, even small enterprises possessing a historical 
pattern often find their supplies dangerously reduced. 

It is our policy to continuously interest other agencies of the Government in 
the problems of small business. The unceasing efforts of the Select Committees 
on Small Business and the Small Business Administration are necessary in 
developing within Government improved cooperation in meeting the problems of 
small concerns. 
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As I am not in favor of economic controls in peacetime, I believe that basic 
industries such as steel, copper, nickel and aluminum might better fill the needs 
of new enterprises if they were to enter into voluntary programs to issue equitable 
supplies to new members of each industry, both large and small. Governmental 
assistance, short of actual controls, could be made available to any industry that 
might seek it, on a purely cooperative basis. Such a procedure would greatly 
assist new enterprises, and permit them to establish a historical pattern with their 
suppliers. Each industry could determine for itself what percentage of its monthly 
production should be set aside for the use of new customers. While the amount 
— would probably be quite small in terms of total output of any one basic 
industry, the plan would greatly reduce the volume of criticism to which industry 
is now exposed. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 


SENATE SMALL BUSINESS COMMITTEE, 
September 23, 1955. 
Dr. ARTHUR S. FLEMMING, 
Director, Office of Defense Mobilization, 
Washington 25, D. C. 

My Dear Dr. FLemmING: This committee is receiving an increasing number of 
complaints from small business concerns which find it impossible to purchase 
adequate supplies of steel, copper, nickel, aluminum and other metals. Shortages 
of these basic metals, as you know, are currently working a serious hardship upon 
and in some instances threatening the survival of many small manufacturing 
companies. 

This committee is aware of the expanding uses of these metals. We are also 
cognizant of the apparent failure of some basic industries to expand facilities 
йл to keep pace with the increased demand. The committee believes 
that this problem has reached & point where it demands constructive thought 
and effective action. 

Small-business men, it seems, are generally dissatisfied with the practice whereby 
basic producers distribute metals on an ''historical basis," Many small and 
medium sized concerns feel that such a distribution system discriminates against 
relatively new firms which have not been in business long enough to establish an 
advantageous “historical” metal consumption position in the industry. 

I am sure that in your considerations of the current metal shortage problem, 
you and your colleagues have become concerned over the plight of the small 
fabricators. My purpose in writing to you on this subject is to inquire whether 
you have developed any policies, programs, or have in mind any constructive 
courses of action which would tend to make it easier for smaller companies to 
obtain a fair share of available metals. 

The committee would very much appreciate hearing from you about your 
views on any phase of this pressing problem. 

Sincerely yours, 
Joun SPARKMAN, Chairman. 


Executive Orricr oF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
OFFICE OF THE DIRECTOR, 
Washington 25, D. C., October 27, 1955. 
Hon. }онх SPARKMAN, 
Chairman, Select Committee on Small Business 
United States Senate, Washington 25, D. С. 
DEAR SENATOR SPARKMAN: Reference is made to your letter of September 23, 
1955, inquiring as to the ae and programs of the Office of Defense Mobiliza- 
tion with respect to alleviating spengo of important materials, 


During the past several years supplies of materials for defense purposes have 
been increased substantially as a result of Government contractual commitments 
involving more than $6 billion under the Defense Production Act and accelerated 
tax-amortization authorizations under the Internal Revenue Code, United 
States productive capacity for aluminum has more than doubled since the start 
of the Korean war. Steel capacity: has been increased by about 50 percent. 
Domestic mining of copper is increasing and will soon be further increased by 
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one-third as a result of new capacity coming into production. United States 
supplies of nickel, coming largely from foreign sources, have been increased by 
more than 50 percent. Supplies of many other materials, including synthetic 
and natural rubber, tungsten, molybdenum, manganese, and chrome, have been 
significantly increased to the point that Government stockpiles are now in a satis- 
factory position. Other defense needs are being met in full. 

The primary responsibility of the Office of Defense Mobilization is to assure that 
the defense needs of the Nation are met. In this regard the defense-materials 
system currently in effect is designed to assure that important programs of the 

epartment of Defense and the Atomic Energy Commission receive adequate 
supplies of materials. It is recognized that in certain instances some companies 
may now be experiencing difficulty in securing all the materials they require for 
civilian purposes at prices that they consider reasonable. However, in view of the 
expansions in supply cited above, we are satisfied that the quantities of materials 
going to defense programs at this time are not responsible for this situation. 

Whenever it has been consistent with the security of the Nation the Govern- 
ment has permitted its contractors to defer deliveries of copper, nickel, and alumi- 
num to the national stockpile and the Defense Production Act inventory so that 
such amounts could be diverted to the civilian economy. In addition, Govern- 
ment financial incentives are available for the exploration, development, and 
mining of new sources of copper and nickel because of the continuing national 
security needs of the Nation for these materials. However, in some areas, such 
as aluminum, where capacity has been increased sufficiently to meet the defense 
needs of the country and where the current demands for defense production are 
not the cause for shortages in civilian markets, the action that might be taken to 
alleviate such shortages generally cannot be based on the authority of either the 
Defense Production Act or the accelerated tax-amortization provision of the 
Internal Revenue Code. 

We are hopeful that impending increases in raw material production facilities, 
the deferment of deliveries to the Government, and the efforts of the Business 
and Defense Services Administration to assist individual firms in major difficulties 
will combine to improve the situation for small fabricators in the near future. 

Sincerely yours, 
ARTHUR S. FLEMMING, Director. 


SENATE SMALL BUSINESS COMMITTEE, 
October 26, 1955. 
Dr. ARTHUR S. FLEMMING, 
Director, Office of Defense Mobilization, 
Washington 25, D. C. 

Dear Dr. Fiemmrina: It has been noted in your recent press release that some 
21,750,000 pounds of nickel have been diverted to industry during 1955. 

It would be appreciated if you would provide this committee with a breakdown 
of the number of pounds of nickel diverted from the stockpile for nondefense 
consumers and defense consumers. From information we have received, it would 
appear that a very small percentage of the 21,750,000 pounds of nickel diverted 
from the stockpile has been made available to the nondefense consumers. 

Your cooperation in this matter would be greatly appreciated. 

Sincerely, 
JOHN SPARKMAN, Chairman. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
November 8, 1955. 
Hon, JOHN SPARKMAN, 
United States Senate, Washington 25, D. C. 


DEAR SENATOR SPARKMAN: Mr. Flemming asked me to reply on his behalf 
to your letter of October 26, 1955, in which you state that, from information you 
received, a very small percentage of the 21,750,000 pounds of nickel diverted to 
industry from Government shipments this year appears to have been made avail- 
able for nondefense consumers. You request a breakdown of the distribution of 
this nickel between nondefense consumers and defense consumers for the benefit 
of the Select Committee on Small Business. 

These diversions of nickel have not been specifically divided between the two 
categories you cited. The major producer of nickel in attempting to carry out an 
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equitable pattern of distribution estimates the total фени, of nickel to be made 
available from all sources for each month, deducts from this quantity the total 
required to fill defense-rated orders plus certain adjustments for small business, 
new business, and special circumstances, and then establishes a percentile quota 
for all nondefense consumers from the balance. Thus, when the Government 
permits a diversion of nickel it increases the total supply, which in turn increases 
ere available for nonmilitary users after the above deductions have been 
made. 

A substantial increase in defense-rated orders during the year, however, has 
seriously reduced the level of the supply for nondefense consumers. Thus the 
diversions of nickel, which now amount to 23,950,000 pounds for 1955, have not 
been an addition to the net civilian supply since they have only served to somewhat 
more than offset the above increases in defense orders during the year. In this 
respect our figures show that nickel available for nondefense consumers from 
regular sources should be 7 percent higher in the fourth quarter of this year than 
the average of previous months and 14 percent higher than the monthly average of 
1954, although it is still somewhat lower than the pre-Korean average. The 
figures, however, cannot be revealed in this unclassified letter, since by deduction 
they would reveal classified defense requirements, but if you wish to use them under 
appropriate restrictions we shall be happy to provide you with them separately. 

Sincerely yours, 
С. F. OGDEN, 


Assistant Director. 


APPENDIX D 


PRESENT STATUS OF STATE RESALE PRICE MAINTENANCE Laws 
(Prepared by American Law Division, Library of Congress) 


Forty-five States (Missouri, Texas, and Vermont excluded) have enacted resale 
price maintenance laws. In the following States, however, the operative effect 
of these laws has been terminated either in whole or in part by adverse judicial 
decisions. 

Arkansas 


The nonsigner clause of the Arkansas Fair Trade Act (Stat. Ann. (1947) secs. 
70-201 to 70-208) has been held void. Insofar as it operates to prevent a person 
who has not signed a contract from selling his own property at a price agreeable 
to himself, which was appraised by the Arkansas Supreme Court as “a valuable 
property right" и by the due process clause of the Arkansas Constitution 
(art. 2, sec. 8), this act was deemed to be not '*protective of the publie welfare" 
and to constitute an invalid interference with ‘freedom of contract” (citing 
Coppage v. Kansas (1914) 236 U. S. 1). Without expressly acknowledging that 
the 'liberty of contract" doctrine enunciated in the last-mentioned decision 
subsequently had been overruled by the United States Supreme Court in Phelps 
Dodge Corp. v. Labor Board ((1941) 313 U. S. 177, 187) and in Lincoln Union v. 
Northwestern Co. ((1649) 335 U. S. 525, 535-5306, 543—544), the Arkansas Supreme 
Court did so impliedly when it declared that it was in aecord with the statement 
of the Georgia Supreme Court that “what the courts of other States have decided 
is not controlling, and this is one of the few powers left to States to decide for 
themselves regardless of what the Supreme Court of the United States may or 
may not have decided" (quotation from: Coz v. General Electric Company (1955) 
211 Ga. 270; 85 8. E. 2d 514). 

Denying injunctive relief to a manufacturer of a branded, and fair-traded 
article, the Arkansas Supreme Court further stated that restraint of a nonsigner 
from exercising a constitutionally protected right cannot be justified as a permis- 
sible exercise of the police power in aid of the public welfare. Inasmuch as it 
discerned no “obvious and real connection’’ between this law and the *'public 
health, safety, and welfare," the Arkansas court therefore concluded that a legis- 
lative assertion in the preamble to this act that such relationship did exist would 
not suffice to render the law a reasonable exercise of the police power. Also 
rejected as unsupportable was the contention that the act was necessary to pre- 
vent ruinous competition caused by selling below cost. The dismissal of this 
line of justification also was said to have been unavoidable, according to the 
Arkansas court, not only because it did not believe that such prevention was 
“the purpose of the act," but because the litigants had conceded, under an agreed 
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statement of facts, that the offending nonsigner had realized a profit on his sale 
of the fair-traded product, notwithstanding "his nonobservance of the fixed price. 
Emphasizing that “‘the number of * * * trade-marked articles * * * is increas- 
ing [and that] * * * there is nothing in the act to limit the extent of such 
increase,” the Arkansas court asserted that it could “think of no way in which 
the public welfare was being jeopardized under the system of freedom of com- 
petition prior to 1937 [the date of enactment of this law] which suggested the 
necessity or advisability of imposing the restrictions contained in [this act], and 
* * * [that it could} think of none that exists today." The Arkansas court 
openly attributed the origin of this type of legislation, not “to any demand by 
the public” therefor, but to the active intervention of “a few manufacturers” 
and ''special groups." 

As to the scope to be accorded to this holding in the future, one can only specu- 
late. In view of the emphasis placed upon the “liberty of contract" doctrine, it 
would seem logically to follow that a signer, having voluntarily affixed his name to 
a resale price maintenance contract, thereafter would be held by the Arkansas 
court to be estopped from invoking that doctrine as a justification for evasion of 
contractual obligations willingly assumed, and, accordingly entailing no loss of 
liberty. Moreover, the Arkansas court took cognizance of the fact that the 
offending nonsigner submitted ‘‘no contention * * * that * * * [the manu- 
facturer] does not have a right under the act, to fix the price at which * * * [his 
fair traded product] must be sold to the publie provided it does so by written 
agreements with the retailers, either direct or through its wholesaler;" and 
expressly announced that ‘‘no finding as to the constitutionality” of the act as 
applied to signers was being made. et in relating the nonsigner clause to the due 
process provision of the Arkansas constitution, this court added that “in doing so 
we do not intend to intimate that the other sections [of the act] are not relevant 
to the issue here;" and, at a later point in its opinion, it emphasized that the 
Georgia decision heretofore cited, which seemingly voided resale price mainte- 
nance as an illegal price-fixing device, ‘expresses our view in regard to certain 
arguments which have been advanced” (Union Carbide and Carbon Corp. v. 
White River Distributing Co. ((1955) 275 S. W. 2d 455-461); in which one con- 
curring judge desired to “go further and say the entire Act * * * is wnconstitu- 
tional."  Expressly rejected in this ease was the earlier Georgia doctrine that а 
fair-trade law, being in conflict with the Sherman Antitrust Act (U. S. C. 15:1), 
could not enjoy the exemption therefrom subsequently afforded by the McGuire 
Act (U. S. C. 15:45) until such State law had been reenacted). 


Colorado 


A trial court has ruled that the nonsigner provisions of the Colorado Resale 
Price Maintenance Act (Rev. Stat. Ann. (1953) Sees. 55-2-1 to 55-2-18) are 
violative of the Colorado constitution for the following reasons: (1) because these 
provisions, contrary to the ‘‘due process” clause of that constitution, deprive a 
person of his right to offer his own merchandise for sale at whatever price he 
wishes; and (2) because they effect an unlawful delegation to one class of private 
individuals or businesses, without standards and without provision for judicial 
review of their conduct, of a power to establish minimum resale prices (art. II, 
sec, 25, art. III) Olin Mathieson Chemical Corp. v. Francis, d. b. a. Associated 
Consumers (Colorado District Court for the City and County of Denver; Feb- 
ruary 24, 1955; 1955 Trade Cases, par. 67,984; Civ. Ac. No. A-99565). 

Note.—Strictly appraised, this precedent, by virtue of the fact that only a 
nonsigner was a party defendant, is authority only for the invalidity, in and for 
the city and county in which the trial court presided, of the nonsigner clauses of 
the Colorado resale price maintenance statute. If this court’s reasoning should 
be sustained on appeal by the Colorado appellate court (supreme court), it is 
difficult to foresee how a like decision, in subsequent litigation involving signers 
of price maintenance contracts, could be avoided. In short, the aforementioned 
grounds for voiding the nonsigner clauses are so broad as to be capable of pro- 
ducing a like ruling of unconstitutionality with reference to dealers who sign 
resale price maintenance contracts and thereafter are charged with a nonob- 
servance thereof, 


Florida 

In Miles Laboratories v. Eckard ((1954) 73 So. 2d 680) and Sterling Drug v. 
Eckerd’s of Tampa ((1954) 71 So. 2d 156), the Florida Appellate Court (supreme 
court) disposed of Florida's second fair-trade law (Stat. Ann, Supp. 1954) in the 


same manner as it had the first (Bristol Myers Co. v. Webb’s Cut Rate Drug Co. 
(1939) 137 Fla. 508; 198 So. 91; See also Liquor Store v. Continental Distilling 
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Corp. (1949) 40 So. 2d 371, 377; and Sunbeam Corporation v. Masters of Miami 
(1955) 225 F. 2d 191, 200 (n. 3). The existing law was found to be substantially 
identical with provisions of the earlier act previously held void; and its nonsigner 
clause again was invalidated on the ground that the real effect thereof was anti- 
competitive price fixing and not the раа of good will in trademarked 
р ucts. e law also was condemned as an invalid exercise of the police power 
or private use. 

In a separate concurring opinion, one judge appraised the clause embodying the 
declaration of policy intended to justify the fair-trade law and found it to rest on 
findings of facts “contrary to proven and firmly established truths.” He con- 
cluded that if the legislature, at the time of passage of both the first and the present 
law, had made findings that the economic structure of Florida was seriously 
endangered and that an emergency necessitating passage of such legislation existed, 
a more effective legal defense of the law could have been provided, but only 
insofar as such findings could be squared with the truth. But such findings, if 
made at a time when the people of Florida in fact were enjoying unprecedented 
prosperity, as they were in 1949 and 1953, the years in which the two laws were 
enacted, patently would have been contrary to self-evident fact; and therefore, in 
his estimation, no support in favor of the validity of these acts could be derived 
therefrom. 

Subsequently, a Florida trial court sustained the existing Florida statute, as 
applied to offending signers, as velid under both the Florida and United States 

onstitutions, and, on appeal therefrom, the Florida Appellate Court refused 
certiorari; that is, refused to review on the merits the trial court’s holding (Chase 
and Sherman v. Sunbeam Corp.; Dade County Circuit Court; July 1, 1953; 1953 
Trade Cases, par. 67,524; cert. den., (1954), 73 So. (2d) 714). 

More recently, in an equitable action instituted by the Sunbeam Corp. to 
enjoin Masters, Inc., of Miami, a nonsigning discount house, from inducing a 
tortious breach of contract on the part of dealers who had signed agreements 
with the plaintiff, whose policy, it was alleged, was to sell only to signers, and 
who therefore contended that the defendant must have acquired the plaintiff’s 
fair-traded appliances only by wrongfully inducing signers in other States to 
part with such products, a United States Court of Appeals for the Fifth Circuit 
refused to grant relief. Although this Federal court took cognizance of the 
refusal of the Florida Supreme Court to review the last-mentioned Florida trial 
eourt's upholding of the Florida act against signers, it concluded ‘‘that the con- 
stitutional theories repealed in so many of * * * [the Florida] decisions would be 
more consistent with declaring the entire act invalid. And just as denial of certiorari 
by the United States Supreme Court carries no implication concerning the merits 
of the case, * * *, we do not think we are required to regard the [Florida] Circuit 
Court decision decided in the Chase and Sherman case as the law of Florida, in view 
of the [Florida] supreme court's strong and consistent declarations that as a constitu- 
tional matter, the public policy of Florida is opposed to this scheme of price main- 
tenance. We think it may well be that fair-trade contracts are unenforceable in 
Florida even between the parties * * *," 

The theory of tortiously inducing a breach of contract by signers, according to 
the Federal court, appears to have been repeatedly invoked by distributors ‘‘of 
fair traded goods * * * as a result of the growing tendency of State courts to 
condemn attempts to prevent nonsigners from selling below list prices." To this 
Federal court, this theory had “little merit,” and accordingly it refused to be 
guided by another Florida trial court which “recently granted an injunction against 
sales at less than fair-trade prices where it was proved that nonsigning defendants 
had induced the breach of * * * [written] fair-trade contracts” [citing Union 
Underwear Co., Inc. v. Rayvis (Circuit Court, Dade County; January 28, 1955; 
1955 Trade Cases, par. 68,051); from which no appeal was taken]. The last- 
mentioned ruling was deemed by this Federal court to be “entirely contrary to 
the rule of public policy set out in” cases decided by the Florida Supreme Court 
and also in conflict with section 774 of the restatement: Torts. As its final con- 
clusion, this Federal court stated that ‘‘whether the source of supply which Masters 
of Miami, Inc., enjoys is in Florida, New York (where the fair trade act is valid 
even as against nonsigners), or the District of Columbia (which has no fair trade 
act), no action can be brought in Florida; [for] * * * it is settled law that no 
foreign tort action contrary to a strong public policy of the forum State can be 
maintained (Restatement: Conflict of Laws, section 612]; [nor does] the full faith 
and credit clause * * * require Florida courts to enforce such a foreign cause of 
action, if any there is’’ (Sunbeam Corporation v. Masters of Miami ((1955) 225 F. 
2d 191, 196—198) ; one judge dissenting as to the correctness of the aforementioned 
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interpretation of Florida public policy, and citing in support of his contrary hold- 
ing, a pending Federal court decision, Sunbeam Corporation v. Rotenberger ((Octo- 
ber 2, 1953), Southern District of Florida, No. 5125, M. Civil), in accord with the 
last-cited Florida trial court decision). 

Georgia 

The Georgia fair-trade law which was rendered inoperative in Grayson-Robinson 
Stores v. Oneida Limited ((1953) 209 Ga. 613; 75 S. E. 2d 161; cert. den., 346 0. 8, 
823), was superseded by a new fair-trade law enacted in 1953 (Laws 1953, No- 
vember session, pp. 549-556; Code Ann. (Supp. 1954), secs. 106-401 to 106-410). 

Unlike the old law the new act contains & declaration of public policy in its 
initial section wherein the Legislature of Georgia stated that the publie interest 
and general well-being of the State would best be served by resale price main- 
tenance, that without it small merchants could not survive and monopoly would 
be fostered, that fraudulent manipulation of prices enables the manipulator to 
deceive the consumer and ultimately to extort from the latter an excessive profit 
on the sale of unbranded articles, that through stimulation of a wider distribu- 
tion of competitive commodities through this law, production will be increased 
and distribution costs lowered, with resulting benefits to employees and con- 
sumers, that trademarks, brands, and the goodwill associated therewith are 
property entitled to the protection afforded by this law, and that adoption of 
this law is to be viewed as an exercise of the police power to enhance well-being 
and to protect the right to enter into private contracts. One other provision 
discernible in the new law and not found in the old is an exemption of resales 
below the minimum contract price made by “a person who is not a wholesaler, 
retailer, or engaged in dealing" in covered commodities. Also, under the new 
law, the attorney general, whenever he finds that a covered commodity is not in 
open competition with commodities of the same general class distributed by a 
competitor of the vendor, may sue to restrain enforcement of the contract cover- 
ing the first commodity; and the trial court may grant the relief sought. 

As in the case of the Florida act, which contained a similar declaration, the 
aforementioned statutory innovation produced no beneficial results; for in Cor v. 
General Electric Company ((1955) 211 Ga. 270; 85 S. E. 2d 514), a case involving 
an attempt to enjoin a price-cutting nonsigner, the Georgia Supreme Court again 
ruled that the authorization in the statute permitting a manufacturer to fix the 
prices at which a nonsigner could distribute the former’s branded products was 
violative of the ‘“‘due process” clause of the Georgia Constitution (art. 1, sec. 1, 
par, 3). Although conceding that it was “not * * * concerned with what the 
situation would have been if there had been a contract between the parties, because 
that question * * * [was] not now before” it, the Georgia court, in reliance upon 
an older Georgia decision which held unconstitutional statutory price fixing not 
applicable to a “business affected with a public interest,” asserted that if “milk” 
as to which a price-fixing regulation had previously been held unconstitutional, 
was deemed not to be so affected, then “electrical appliances” sold by General 
Electric obviously were not (citing: Harris v. Duncan (1951) 208 Ga. 561; 67 S. E. 
2d 692 relating to the price-fixing statute pertaining to milk). In addition, it 
emphasized that “if the general assembly cannot authorize a board created by the 
State to fix prices [of milk], certainly it cannot give this right to an individual,” 
as it has sought to do by the terms of the Fair Trade Act. Rejected as without 
merit was the contention that the fair-trade law was “not a price-fixing statute, 
but * * * [one] enacted for the purpose of protecting the manufacturer in his 
trade name and trademark," and as to which “the price-fixing feature * * * 
[was] simplv incidental." Also rejected as contrary to fact were the legislative 
findings incorporated into the preamble of the act as a justification of its adoption. 
To one judge who dissented, however, these findings were viewed as an adequate 
defense and as a basis for distinguishing the present act from the milk-control 
regulation voided in Harris v. Duncan, and from the first Fair Trade Act hitherto 
voided on ''other additional grounds" in Grayson-Robinson Stores, Inc. v. Oneida 
Ltd. ((1953) 209 Ga. 613; 75 S. E. 2d 171). 

NoTE.—1f Georgia, consistently with the ‘due process” clause of its own con- 
stitution, cannot regulate the price at which milk may be sold, nor authorize 
sellers to fix the price at i. es their trademarked products may be resold by 


dealers who refuse to enter into resale price maintenance contracts, then it is 
diffieult to foresee on what tenable basis the Georgia court could uphold those 
clauses in the Fair Trade Act which are limited in their application to signers. 
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Indiana 

A trial court has held void the Indiana Fair Trade Act (Stat. Ann. (Burns, 
1951) secs. 66—301 to 66-309) on the ground that it “is unconstitutional as to the 
title of said act, and is otherwise in derogation of the provisions of the Indiana 
constitution." No supporting reasons were set out in this opinion, (Bargain 
Barn, Inc. v. Arvin Industries, Inc., and Rose Tire Company, Inc., Superior Court 
of Marion County, cause No. C-5007; June 17, 1955; 1955 Trade Cases, par. 
68,074). 

Michigan (inoperative as to nonsigners, and probably, entirely void) 

In a suit brought by a Michigan corporation, which manufactured and sold 
nationally a trademarked brand of fishing tackle, to enjoin the resale by the 
defendant, a Detroit retailer, of the manufacturer’s fair-traded articles below the 
minimum fixed price, the Michigan Supreme Court ruled that, as applied to 
nonsigners, the Michigan resale price maintenance law (Comp. Laws (1948) 
sees. 445.151-445.154) was violative of the due process clause of the Michigan 
constitution (art. 2, sec. 6). Strictly speaking, the authority of this opinion is 
limited to the result reached therein; namely, the exemption of nonsigners, but in 
drafting this opinion the Michigan Supreme Court intimated very clearly that it 
was in accord with the Florida and Georgia courts and that, according to its 
standards of appraisal, price maintenance, except when sanctioned for a business 
affected with a pe interest, bears no relation to any legitimate police-power 
objectives, health, safety, and morals, and therefore is productive of an arbitrary 
deprivation of liberty and property without due process of law (Shakespeare Co. 
v. Lippman's Tool Sporting G. Co. (1952) 334 Mich. 109: 54 N. W. (2d) 268).) 
This decision was rendered shortly after passage of the MeGuire-Keogh Act. 

In an opinion diametrically opposed to that rendered by a United States Court 
of Appeals for the Fifth Circuit, construing the Florida act, a United States 
district court, interpreting the Michigan Fair Trade Act, which already had been 
held inapplicable to nonsigners by the Michigan appellate court, granted a pre- 
liminary injunction to the Sunbeam Corp., and restrained two price-cutting, 
nonsigning retailers from acquiring Sunbeam’s fair-traded appliances by tortiously 
inducing other retailers and wholesalers to breach their written contracts with 
Sunbeam, Although the defendants were silent as to their method of obtaining 
such appliances, the fact that Sunbeam sold only to contracting distributors and 
had not sold its appliances directly to the адын, coupled with the plaintiff's 
allegation that the defendants were guilty of wrongfully persuading signers to 
part with the plaintiff’s appliances, was held sufficient to support issuance of a 
реу injunction. ll of the resale maintenance price contracts negotiated 

y Sunbeam contained a stipulation that the contracting wholesaler or retailer 
would not resell Sunbeam’s products to nonsigners, and the defendants had 
knowledge of such provision. 

Accepting as evidence sufficient to show irreparable injury to Sunbeam the 
disclosure that contracting retailers had been deterred by the defendant’s price- 
cutting policies E sales of the plaintiff's products, the district court 
tentatively concluded that whether or not Sunbeam's fair-trade contracts were 
valid was an issue to be determined at a subsequent trial on the merits of the 
manufacturer’s action to restrain such price-cutting nonsigners and therefore 
was not a bar to issuance of a preliminary injunction. In so ruling, the district 
court rejected defendant’s contention, based on the Michigan appellate court 
decision heretofore cited, that even if it were assumed that their conduct amounted 
to tortious interference, such interference was justified by the fact that the 
Michigan court had already held the Michigan fair-trade law unconstitutional as 
applied to nonsigners. To the district court, the Michigan court decision did 
not have the effect of declaring signed resale price maintenance contracts per se 
illegal or precluding a manufacturer from selling only to contracting distributors. 
In any event, the validity of Sunbeam’s written contracts was held to be a question 
to be decided at the later trial on the merits (Sunbeam Corporation v. Economy 
Distribution Co. (1955), 131 F. Supp. 791). 

However, this Federal court appears to have erred in its construction of the 
Michigan Fair Trade Act; for in a case involving a similar set of facts, the Michigan 
Supreme Court, by a 4 to 3 vote, decided to the contrary (Argus Cameras, Inc. v. 
Hall of Distributors, Inc., et al. (1955), 72 N. W. 2d 152). Relying upon its prior 
decision in Shakespeare Co. v. Lippman’s Tool Shop Sporting Goods Co. ((1952), 
334 Mich. 109; 54 N. W. 2d 268), in which the application of the Michigan law 
to nonsigners was held unconstitutional, the majority rules that the plaintiff had 
failed to-state a case for equitable relief, and that, accordingly, nonsigners cannot 
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be enjoined from acquiring fair-traded products from signers and thereafter selling 
these products at prices below those established in the signers’ contracts. 

In dissenting, the minority judges contended that the case should have been 
settled in conformity with the common-law principle hitherto applied in Michigan; 
namely, that “unlawful interference with another’s contract rights constitutes an 
actionable tort.” In accordance with this rule, a defendant guilty of such 
interference, in their opinion, ought to be held liable unless he can show justifica- 
tion. Although no evidence had been introduced in the trial court as to how 
defendants had obtained the fair-traded products, the dissenters maintained that a 
legitimate inference of tortious conduct arose from the fact that the plaintiff sold 
its product only to signers. Conceding that under the Shakespeare case non- 
signers are not bound by resale price maintenance contracts, the minority did not 
view the latter decision as "leaving nonsigners free to engage in what is otherwise 
tortious activity." 

Noting that the plaintiff's sales had declined in Michigan during a period when 
its national sales were rising, and that this loss in Michigan was attributable 
principally to the fact that other Michigan dealers who had observed their con- 
tracts either had been driven from business or were discontinuing the sale of the 
plaintiff’s cameras, the minority foresaw that “a concern that sells a fair-trade 
article at below the minimum agreed price may drive out legitimate dealers and 
thus create a monopoly.” On the basis of such reasoning the dissenters therefore 
concluded that the property rights of the plaintiff could “best be preserved” by 
sustaining the trial judge’s grant of “temporary injunctive relief.” 

The decision of the Federal Court of Appeals in Florida could be distinguished, 
according to the dissenters, on the basis of differences in the judicial and legislative 
history of the Florida and Michigan Fair Trade Acts. Thus, in the Shakespeare 
case, the Michigan Supreme Court was viewed as having limited its decision 
solely to the validity of the nonsigner clause; whereas the Florida State courts 
were deemed to have “expressed repeated and sweeping judicial condemnation 
of fair trade." On the basis of such distinction, section 774 of the restatement of 
torts, relied upon so extensively by the Federal Court of Appeals in Florida, was 
held to be inapplicable in Michigan. 


Nebraska 


In two cases involving a petition for injunction sought by a manufacturer of 
fair-traded articles against a price-cutting nonsigner, the Nebraska Appellate 
Court held the Nebraska Fair Trade Act entirely void (Rev. Stat. (1952), sees. 
59-1101 to 59-1108). This conclusion of total invalidity appears to rest prin- 
cipally on one procedural deficiency which might possibly be remedied by reen- 
actment of this statute minus the nonsigner clause. For obvious reasons, how- 
ever, exclusion of a nonsigner clause would destroy any inducement for enactment 
of a second law; and on the basis of the appraisal previously made of reasoning 
comparable to that employed by the Nebraska court there are grounds for pre- 
dicting that the court would also void even a signer clause. 

The initial procedural defect discerned by the court arose from the failure of 
the legislature to conform the Fair Trade Act to the requirement of article 3, 
section 14 of the Nebraska Constitution which provides that “no bill shall con- 
tain more than one subject, and the same shall be clearly expressed in the title; 
and no law shall be amended unless the new act contain the section or sections as 
amended and the section or sections so amended shall be repealed.” As a conse- 
quence the court ruled that the act was void ab initio (1) because its title does not 
embrace subject matter contained in its "inducing section" (the nonsigner clause, 
sec. 59-1105), (2) because the law refers to more than one subject matter, and 
(3) in addition, that this deficiency was not rectified by incorporation of the act 
into a later code revision for the reason that the act, being otherwise unconstitu- 
tional as to content, i. e., the nonsigner clause, was included in that code without 
reference to its title. More specifically, the aforementioned deficiency resulted 
from the fact that the act, as originally enacted in 1937 (Laws, 1937, ch. 136) 
contained 9 major sections, 8 of which were codified as the Fair Trade Act, and 
one of which was added to the existing antimonopoly provision (sec. 59-801) as 
an amendment thereof for the purpose of exempting the act from this restraint of 
trade prohibition (sec. 59-801). This arrangement was interpreted as making 
the aet broader than its title and violative of article 3, section 14. As additional 
support for the latter conclusion the court accepted the contention of the de- 
fendant-appellee that the nonsigner clause (sec. 59-1105) is in conflict with, and 
neither amends nor repeals, the antimonopoly provisiom (sec. 59-801) which, as 
amended by this act, exempts contracts executed under the authority of this act 
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but fails to except combinations attempting to restrain trade beyond the scope of, 
or outside the parties (signers) to such contract. 

After developing this conclusion, which alone sufficed to void the act in its 
entirety, the court then advanced to a consideration of the validity of the substan- 
tive provisions of the act, and in the course thereof stated the following conclusions: 

(1) The act is not violative of the “due process" clause of amendment 14 of the 
United States Constitution; 

(2) The constitutionality of the signer clause (sec. 59-1102) was not brought into 

uestion, except insofar as the previously mentioned requirements of the Nebraska 
onstitution (art. 3, sec. 14) were not met; 

(3) The issue of unconstitutional delegation contrary to the Nebraska Constitution 
was held not to embrace price-fixing contracts as between producer and retailer, either 
with or without prescription of standards, but rather the effect of the extension of the 
obligations between contracting parties to persons who are not parties (i. e., non- 
signers) to such contracts. “The validity of signed contracts such as are contem- 
plated by sec. 59—1102 have been upheld." Also eliminated from consideration was 
the contention of illegal price-fixing, contrary to article 1, section 16 of the Nebraska 
Constitution, on the part of a fair trader and those who sign contracts with him; 

(4) As to the illegal price-fixing contention, as limited to the nonsigner clause 
(sec. 59-1105), the court held that the effect of this clause was to permit one 
producer and one retailer to do on behalf of a class of retailers that which this 
class was forbidden to do as a class; to wit, horizontal price-fixing among retailers. 
The nonsigner clause further was held to permit an unconstitutional destruction 
of the rights of a nonsigning retailer freely to resell fair-traded articles and unlaw- 
fully to immunize “against competition between and among retailers handling 
such" articles. On the basis of these observations the court was of the opinion 
that the nonsigner clause violated the Nebraska Constitution by granting a 
"special privilege and immunity," contrary to article 1, section 16 thereof; that is, 
that the privileges conferred by this act were limited wholly to contracting parties 
under the signer clause (sec. 59-1102); 

(5) The nonsigner clause is destructive of the liberty guaranteed by the “due 
process" clause of the Nebraska Constitution (art. 1, sec. 3), whereunder persons 
are free to conduct their business and handle their property unhampered by 
* arbitrary and unreasonable restraint," and 

(6) Inasmuch as the legislature itself cannot fir prices charged by a business not 
affected with a public interest, it follows that it cannot delegate such an unconstitu- 
tional power to private groups (McGraw Electric Company v. Lewis and Smith Drug 
Co. (1955), 159 Neb. 703; 68 N. W. 2d 608; General Electric Company v. J. L. 
Brandeis and Sons (1955), 159 Neb. 736; 68 N. W. 2d 620). 


Oregon 


A trial court has ruled that if it is to be assumed ‘‘that a resale price mainte- 
nance contract which did not specify the prices to be observed but merely pur- 
ported to confer upon the fair trader the power to fix prices * * * [is] permitted 
under the Oregon Fair Trade Act" [Rev. Stat. (1953), secs. 646.310 to 646.370], 
the latter act would then be unconstitutional as an invalid delegation, without any 
guides or standards, of legislative power to private citizens to fix prices, and even 
more $0, if the aforementioned delegation authorizes private citizens or businesses 
to establish and enforce prices as against noncontracting parties (nonsigners). 
In this connection, the trial court also quoted with approval from the Florida and 
Nebraska decisions heretofore cited on such issues as delegation, price fixing, free 
enterprise, and due peo: but added that it was not obligated to go so far as the 
Florida and Nebraska Appellate Courts in disposing of the instant case. 

Strictly construed, this conclusion is clearly obiter; for, in enforcement pro- 
ceedings against a nonsigner, the trial court held the resale price maintenance 
contract negotiated with a signer void on a lesser ground; namely, that the con- 
tract was unenforceable not only for want of consideration, but also because the 
Oregon Fair Trade Act did not authorize contracts in which a seller reserved the 
right, at will, to withdraw, or add to, the commodities covered by the prices 
therein fixed or thereafter altered by the seller. Despite the language employed 
in enacting this law, the Oregon Legislature was held to have contemplated that 
prices would be fixed by joint action of the buyer and seller, rather than by 
unilateral action of the seller; for, otherwise, if price fixing by unilateral action 
sufficed, there would arise no need of any written contract. 

In this litigation the evidence disclosed that the fair trader did not agree to 
sell goods to the retailer who signed a contract or to refrain from selling to re- 
tailers who did not maintain fair trade prices, and that no specific property was 
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covered by the resale price maintenance contract. For these reasons, the fair 
trader was believed by the trial court to have suffered no detriment and to have 
conferred no benefit on retailers, and hence was not entitled to injunctive relief 
against the nonsigning defendant. 

Note.—Even on the lesser basis of statutory construction, rather than constitu- 
tionality, the effect of this decision, if sustained on appeal, is to deprive the 
Oregon fair trade law of the operative effect, both as to signers and nonsigners, 
which is accorded to fair trade laws in other States whose courts have upheld 
them in their entirety. Indeed, this trial court expressly acknowledged, although 
the facts before it did not require it to do so, that the written contract could not 
be enforced even against a signer. Nevertheless, it conceded that the statute 
might be upheld, as against a contention of invalid delegation of legislative 
power, “in cases where there is a valid and binding contract for the sale of goods 
at a specific price wherein a seller is obligated to sell and a buyer is obligated to 
buy" (General Electric Co. v. Wahle, d. b. a. R. H. Wahle Co.; Circuit Court for 
the County of Multnomah, No. 223-911; April 27, 1955; 1955 Trade Cases, 
par. 68,039). 


South Carolina 


A trial court has ruled that the South Carolina Fair Trade Act (Code Ann. 
(Michie, 1952) secs. 66-91 to 66-95) is inoperative because, having been enacted 
prior to passage of the Miller-Tydings Act (50 Stat. 693 (1937) U. S. C. 15:1) 
and the MeGuire Act (66 Stat. 632 (1952) U. S. C. 15:45 (a 2)), it was void ab 
initio beeause of conflict with the Federal Sherman Antitrust law (U. S. C. 15:1, 
etc.) and also because under such circumstances it would offend the ‘‘supremacy”’ 
(art. 6, clause 2) and “commerce” clauses (art. 1 sec. 8 clause 3) of the United 
States Constitution; and not having been reenacted after passage of the McGuire 
Act, it (the South Carolina law) remains invalid. Neither the removal of the 
constitutional objection whereby that statute had been rendered void, nor passage 
of the McGuire Act was deemed effective, by operation of law and without re- 
enactment of the South Carolina Act, to restore validity to the latter. The fact 
that the State law was included in the South Carolina Code, officially adopted on 
January 8, 1952, but prior to passage of the McGuire Act on July 14, 1952, also 
was held insufficient to impart validity to the State law. 

Moreover, on the merits, the trial court ruled that the nonsigner provision 
(Code Ann. (Michie, 1952) secs. 66-94) is violative of the due process clause of 
the South Carolina Constitution (art. 1, sec. 5) by reason of its deprivation of an 
owner of property of his constitutional right to fix the price at which he will sell 
such property. Furthermore, on the basis of the special privilege which the act 
confers on purveyors of branded articles (as distinguished from sellers of non- 
branded items), without reasonable justification for such classification, the stat- 
ute also was declared to be in conflict with the ‘‘equal protection” clause of the 
South Carolina Constitution (art. 1, sec. 5) and with other restrictive provisions 
thereof prohibiting a delegation of legislative power to private persons (art. 3, 
sec. 1). “As a delegation of legislative power the act [was said to] fail for two 
reasons: (1) it is a delegation to private individuals, not to a governmental 
agency, contrary to all established precedent; (2) the act prescribes no standards 
and lays down no yardstick to be applied to the exercise of this unwarranted 
power. The price may be fixed * * * arbitrarily, capriciously, or unwisely 
without regard to the interests of the public. Under our system of free enter- 
prise the safeguard against arbitrary price fixing has always been free competi- 
tion among producers, a safeguard which the act would eliminate." 

In reaching these conclusions the trial court also expressed its accord with the 
two Georgia decisions heretofore cited; the first, on the need for reenactment, and 
the second, on the invalidity of Fair Trade Acts, at least as applied to a nonsigner, 
as a prohibited form of price fixing by businesses not affected with a public interest. 
Other determinations approved by this court embraced the following: (1) Fair 
Trade Acts do not have as their primary purpose ‘‘the protecting of the property 
right of the trademark owner in his goodwill,” and this deficiency therefore 
“affords * * * [no] rational basis for classifying trademark owners separately 
from other sellers”; (2) “that the goodwill of a producer is [not] adversely affected 
by a sale below minimum prices; [nor] * * * enhanced by an artificially controlled 
ec and any contention to the contrary is negatived by the fact that the seller 
Westinghouse] “reserved the right to withdraw commodities from its resale price 
schedule at will” and thereby conceded that “its commodities may be sold without 
a fixed resale price without harm to its trademark," and (3) that there is no justifi- 
cation for permitting ‘‘a producer and a retailer, by entering into a resale price 
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agreement, to accomplish indirectly what * * * dealers as a group may not 
accomplish directly," virtue of the fact horizontal price fixing is prescribed by 
the antitrust laws; and (4) *that another inherent evil of" resale price maintenance 
statutes is that ‘enforcement [thereof] is not vested in a governmental * * * 
body,” and as a consequence, "private persons * * * are given absolute discre- 
tion as to enforcing the fixed resale price of an article * * * [or] to refrain from 
enforcement * * * with resulting lack of proper safeguards against arbitrary 
{or discriminatory] enforcement”’ (Rogers-Kent, Inc. v. Westinghouse Electric Corp., 
Richland County Court; July 7, 1955; 1955 Trade Cases, par. 68,084). 

Utah 

Without any supporting reasons, & trial court held the Utah Fair Trade Act 
(Code Ann. (1953) see. 13-4-1) unconstitutional (General Electric Co. v. Thrifiy 
Sales, Inc. d. b. a. Broadway Merchandising Co.; District Court in and for Salt 
Lake County, Third Judicial District; Civil No. 102665; September 22, 1954; 
1954 Trade Cases, par. 67,861). 

Virginia 

A trial court has voided the nonsigner clause of the Virginia Fair Trade Act 
(Code Ann. (Michie, 1950) sec. 59-7). Its decision having been rendered in 
litigation instituted against a nonsigner, the court expressly excluded from its 
opinion any appraisal of the legality of resale price maintenance contracts volun- 
tarily entered into by the signatories thereto. Such contracts cannot be enforced 
against nonsigners, however, for the following reasons: 

(1) The mandate of the Virginia Constitution (sec. 52) was not complied with 
when the Fair Trade Act of 1936 (Laws 1936, ch. 321) was amended by the act of 
1938 (Laws 1938, ch. 413) for the purpose of adding a nonsigner clause to the 
former. The rule imposed by the Virginia Constitution (sec. 52) is “that where 
the title of the original act would not have been broad enough to cover the change 
made by the amendatory act, had it been included in the original, and the amenda- 
tory act changes the entire object and character of the law, the title of the act 
amended will not serve as the title of the amendatory act.” Noncompliance with 
this rule in the present instance resulted from the fact the Fair Trade Act of 1938, 
which added the nonsigner clause to the act of 1936, was viewed as “not broad 
enough to encompass the change attempted"; (2) the nonsigner clause is an un- 
lawful delegation of legislative power to private persons prohibited by section 40 
of the State constitution; (3) and also violates the due process clause of that 
constitution (sec. 11) to the extent that it prohibits a nonsigner, engaging in a 
business not affected with a public interest, from reselling his own property at a 

rice agreeable to himself (Benrus Watch Co. v. Smith-William Jewelers; Law and 
Equity Court at Richmond; March 1, 1955; 1955 Trade Cases, par. 67, 985.) 


(Norman J. SmaLL, American Law Division.) 


O 
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CLERICAL ASSISTANTS FOR COMMITTEE ON FOREIGN 
RELATIONS 


JaNvARY 12, 1956.—Ordered to be printed 


Mr. ОкокоЕ, from the Committee on Foreign Relations, submitted 
the following 


REPORT 


[To accompany S. Res. 161] 


The Committee on Foreign Relations, having had under consider- 
stion the matter of additional clerical assistants for the committee, 
hereby reports an original resolution (S. Res. 161) suthorizing the 
Committee on Foreign Relations to employ two temporary additional 
clerical assistants, and recommends that it be adopted by the Senate, 


О 
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INCREASE THE FEE FOR EXECUTING AN APPLICATION 
FOR A PASSPORT 





JaNvARY 12, 1956.—Ordered to be printed 





Mr. GEORGE, from the Committee on Foreign Relations, submitted 
the following 


REPORT 


[To accompany H. R. 5844] 


Tlie Committee on Foreign Re'ations, having had under considera- 
tion the bill (H. R. 5844) to increase the fee for executing an applica- 
tion for a passport, report the bill with an amendment, and recommend 
its approval. 

BACKGROUND OF THE BILL 


H. R. 5844, which was introduced by Congressman Dondero, of 
Michigan, passed the House of Representatives on July 30, 1955. It 
is identical with a previous bill (H. R. 423, 83d Cong.) which was 
passed by the House on February 16, 1954, but on which the Senate 
did not complete action. The measure would amend title 22, section 
214, of the United States Code so as to increase the fee for executing 
passport applications handled by State officials from $1 to $3. In its 
present form, this provision of the code reads as follows: 
there shall be collected and paid into the Treasury of the United States quarterly 
a fee of $1. for executing each application for a passport and $9 for each passport 
issued * * *; Provided, That nothing herein contained shall be construed to 
limit the right of the Secretary of State by regulation to authorize the retention 
by State officials of the fee of $1 for executing an application for a passport * * *. 
H. R. 5844 would replace the italicized phrase by the words “‘a fee 
of $3". 
PURPOSE 


Durine the period 1953-54 approximately 25 percent of all passport 
‘plications were taken by the clerks of State courts, the balance 
being processed by passport agencies of the Department of State and 
the clerks of Federal courts. The pending bill would seek to meet 
the objections of State officials in certain heavily populated areas that 
the fee of $1 does not cover the ordinary expenses of the administrative 
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service performed. In some cases, it appears that additional per- 
sonnel and office space have had to be provided to administer oaths, 
assist the applicant in filling out forms, and to collect the passport fee 
of $9. The bill would not increase the application fee charged in 
Federal courts or in passport agencies, which, according to information 
supplied to the committee, is adequate to cover the cost of processing 
passport applications in those offices. No comparison between the 
costs of executing these applications in agencies of the Department 
and in State courts is possible because the duties of clerks of such 
courts in handling passport applications do not parallel those per- 
formed by Department personnel. 


COMMITTEE ACTION 


On January 10, 1956, the committee discussed the pending bill in 
executive session and voted to report it to the Senate. Two changes 
were made in the bill, one concerning the amount of the proposed fee 
increase, the other relative to the draftsmanship of the measure ap- 
proved by the House. With respect to the former, the committee 
was informed by the Department of State that, although it had not 
initiated a request for such legislation, the present fee of $1 might be 
inadequate to cover the actual administrative expenses of State 
officials. On the other hand, the Department expressed its conviction 
that to increase the fee to $3 would be excessive. In its opinion, $2 
“would more than cover the costs of all of the services performed by 
passport agents” (letter of June 8, 1954). The committee concluded 
that, in the absence of any evidence justifying a larger increase, this 
estimate was reasonable, and amended the bill accordingly. In this 
connection the committee takes note of the fact that there has been 
no change in the fee for executing passport applications since June 
4, 1920. | 

REVISION IN LANGUAGE OF HOUSE BILL 


Because title 22, section 214, of the United States Code provides 
that ‘“‘a fee of $1” shall be paid into the Treasury (which provision is 
retained under the pending bill) the phrasing of H. R. 5844 as passed 
by the House едом & degree of ambiguity. Under existing law, 
this section declares that “the” fee of $1 might be retained by State 
officials when authorized by the Secretary of State. "There is no 
doubt whatsoever that "the" $1 refers to the $1 which otherwise 
would be deposited in the United States Treasury. But the House 
bill, while continuing the direction that the sum of $1 is to be paid 
into the Treasury, then declares that **a fee of $3" ($2 in the bill now 
reported by the committee) may be retained by State officials. An 
ambiguity therefore arises which might be confusing to clerks un- 
familiar with the legislative history of the bill, who might justifiably 
conclude that the charge for executing a passport application includes 
both the $1 to be deposited in the Treasury and the amount they are 
authorized to retain. Doubtless appropriate administrative regula- 
tions will eliminate any doubts as to the action to be taken; but it 
seemed preferable to the committee to resolve the problem by a change 
in draftsmanship. The committee therefore adopted an amendment 
to the existing wording of the statute which would replace it by the 
language indicated in italics: 
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Provided, That nothing herein contained shall be construed to limit the right of 
the Secretary of State by regulation to authorize State officials to collect and retain 
the sum of $2 as the fee for executing an application for a passport * * *. 


CONCLUSION 


The committee wishes to emphasize that the present bill permits an 
increase in the fees for passport applications only when executed before 
State officials. In such cases, the total cost of obtaining a passport 
would be increased from $10 to $11. No change is made in the cost of 
passports issued by clerks of Federal courts or by passport agencies, 
which remains at $10. 

Although any increase in the charges for documents necessary for 
travel will hardly be welcomed by the traveling public, travel agencies 
or business organizations which send numerous representatives abroad, 
the committee nevertheless believes that the increased fee provided 
by this bill is desirable. It therefore recommends prompt and 
favorable consideration by the Senate. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


Section 1 or THE Act oF JUNE 4, 1920 


Secrion 1. From and after the Ist day of July, 1920, there shall be collected 
and paid into the Treasury of the United States quarterly a fee of $1 for executing 
each application for a passport and $9 for each passport issued to a citizen or 
MM owing allegiance to or entitled to the protection of the United States: 

rovided, That nothing herein contained shall be construed to limit the right of 
the Secretary of State by regulation to authorize [the retention by] State officials 
[of the fee of $1] to collect and retain the sum of $2 as the fee for executing an 
application for a pun And provided further, That no fee shall be collected for 
pau issued to officers or employees of the United States proceeding abroad 

the discharge of their official duties, or to members of their immediate families, 
or to seamen, or to widows, children, parents, brothers, and sisters of American 
soldiers, sailors, or marines, buried abroad whose journey is undertaken for the 
purpose and with the intent of visiting the graves of such soldiers, sailors, or 
marines, which facts shall be made a part of the application for the passport. 


O 
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COPIES OF HEARINGS AND REPORTS OF THE INTERNAL 
SECURITY SUBCOMMITTEE OF THE COMMITTEE ON 
THE JUDICIARY 


JANUARY 12, 1956.—Ordered to be printed 


Mr. Green, from the Committee on Rules and Administration, sub- 
mitted the following 


REPORT 


[To accompany S. Con. Res. 55] 


The Committee on Rules and Administration, to whom was re- 
ferred the concurrent resolution (S. Con. Res. 55) to print for the use 
of the Senate copies of certain hearings and reports of the Internal 
Security Subcommittee of the Judiciary Committee of the Senate, 
having -eonsidered the same; report favorably thereon with amend- 
ments and recommend that the resolution, as amended, be agreed to 
by the Senate. 

This concurrent resolution would print for the use of the Senate 
Committee on the Judiciary 12 hearings and reports of the Internal 
Security Subcommittee extending back to the 82d Congress. The 
total cost of the 12 items is estimated at $11,447.57. 

The amendments added by the Committee on Rules and Adminis- 
tration are as follows: 

Page 1, line 4, strike out “before” and insert “of”, 

Page 2, line 14, after the semicolon, add “and”. 

Page 2, strike outlines 17 to 22, inclusive. 

The title was also amended. 

The substance of the amendments is to correct and add certain 
words in the text and to deny advance authorization, called for in the 
resolution, to print reports or hearings of the Internal Security Sub- 
committee for this Congress. 

The hearings and reports referred to are as follows: 
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ITEM 1 
SENATE CoNcumnENT REsoLuUTION 55 (841TH Cona., Ist sess.) 


Title: “(Institute of Pacific Relations.” 

Type of publication: Senate Report 2050. 
Congress and session: 82d Congress, 2d session. 
Number of pages: 248. 

Number of copies requested: 5,000, 

Estimated printing cost: $1,746.01. 





Ітем 2 
SENATE CoNcvmnENT RrEsoLvTio0N 55 (84TH Cona., Ist sess.) 


Title: “Activities of United States Citizens Employed by United Nations.” 
Type of publication: Committee print, second report. 

Congress and session: 83d Congress, 2d session. 

Number of pages: 60. 

Number of copies requested: 5,000, 

Estimated printing cost: $559.76. 





Trem 3 
Senate Concurrent Resouution 55 (84TH Cona., Ist Sess.) 


Title: ‘Interlocking Subversion in Government Departments.” 
Type of publication: Committee print, report. 

Congress and session: 83d Congress, Ist session. 

Number of pages: 56. 

Number of copies requested: 20,000. 

Estimated printing cost: $1,191.55. 





ITEM 4 
SENATE ConcuRrRENT ResoLuTION 55 (84ru Cona., Ist 83838.) 


Title: “Korean War and Related Matters.” 
Type of publication: Committee print, report. 
Congress and session: 84th Congress, Ist session. 
Number of pages: 32. 

Number of copies requested: 20,000. 

Estimated printing cost: $388.12. 





Irem 5 
Senate Concurrent Resoxvtion 55 (84TH Cona., Ist Sess.) 


Title: “Report of the Internal Security Subcommittee for 1954.” 
Type of publication: Committee print, report. 
ngress and session: 84th Congress, Ist session. 
Number of pages: 80. 
Number of copies requested: 20,000. 
Estimated printing cost: $1,695.31. 
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Ітем 6 
SENATE CoNcunmRENT REsoLvuTION 55 (84тн Cona., Isr Sess.) 


Title: “Documentary Proof That the Comm unist Party, U. S. A, Teaches 
and Advocates the Overthrow of the United St ates Government by Force and 
Violence.’ 

Type of publication: Committee print. 

Congress and session: 82d Congress, 2d session. 

Number of pages: 24. 

Number of copies requested:* 8,000. 

Estimated printing cost: $304.86. 


Ітем 7 
SENATE CONCURRENT RESOLUTION 55 (84rH Cowa., lsT SEss.) 


Title: “Communism in Labor Unions.” 

Type of publication: Hearing. 

Congress and session: 83d Congress, 2d session. 
Number of pages: 48. 

Number of copies requested: 8,000. 

Estimated printing cost: $429.49. 


Item 8 
SENATE CoNcunmENT REsoLvTION 55 (84TH Cone., Ist Sess.) 


Title: “Communist Propaganda: Part 1.” 
Type of publication: Hearing. 

Congress and session: 83d Congress, 2d session. 
Number of pages; 64. 

Number of copies requested: 5,000. 

Estimated printing cost: $455.85. 


IrEM 9 


Senate Concurrent Resoivution 55 (84raH Cona., Ist Sess.) 


Title: ‘Communist Propaganda: Part 2.” 
Type of publication: Hearing. 

Congress and session: 83d Congress, 2d session, 
Number of pages: 32. 

Number of copies requested: 5,000. 

Estimated printing cost: $159.64. 


Irem 10 


SENATE CONCURRENT ReEsoLUTION 55 (84rm CONG., lst Sess.) 


yt “Activities of United States Citizens Employed by United Nations: 
art 1.” 

Type of publication: Hearing. 

Congress and session: 82d Congress, 2d session. 

Number of pages: 444. 

Number of copies requested: 5,000, 

Estimated printing cost: $3,541.75. 
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Ітем 11 
SENATE CoNcumnENT REsoLUTION 55 (84TH Cowa,, Isr Sess.) 


жг “Activities of United States citizens employed by United Nations 
art 2. 

'Type of publication: Hearing. 

Congress and session: 83d Congress, Ist session. 

Number of pages: 68. 

Number of copies requested: 5,000. 

Estimated printing cost: $460.04. 


Irem 12 
Senate ConcurreENT Resouvution 55 (84TH Cona., lsr Sess.) 


Title: “Activities of United States citizens employed by United Nations: 
Part 5.” 

Type of publication: Hearing. 

Congress and session: 83d Congress, Ist session. 

Number of pages: 60. 

Number of copies requested: 5,000. 

Estimated printing cost: $515.19. 


O 
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FAVORING THE WAIVER OF STATE RESIDENCE 
REQUIREMENTS IN CERTAIN ELECTIONS 


January 12, 1956.—Ordered to be printed 


Mr. Green, from the Committee on Rules and Administration, 
submitted the following 


REPORT 


[To accompany H. Con. Res. 94] 


The Committee on Rules and Administration, to whom was referred 
the concurrent resolution (H. Con. Res. 94), favoring the waiver of 
State residence requirements in certain elections, having considered the 
same, report favorably thereon without amendment and recommend 
that the resolution be agreed to by the Senate. 

Because the provisions of State constitutions and laws requiring 
specific periods of residence in order to qualify for voting, many citizens 
of voting age are prevented from having any voice in the selection of 
President and Vice President. 

The committee is of the opinion that if a person is a duly qualified 
voter in one State, there is no reason why he should not vote in an 
election for President and Vice President even if he has recently 
moved to another State. "The fact that he has not qualified tech- 
nically to vote for State officials in his new State of residence should 
not disqualify him from voting for President and Vice President as he 
is still a citizen of the United States. 

The pending legislation merely recommends to the States possible 
changes in State election laws which govern voting for President and 


Vice President. 
O 
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STUDY OF HIGHWAY, RIVER AND HARBOR, POWER, AND 
FLOOD CONTROL PROJECTS 


January 12, 1956.—Ordered to be printed 





Mr. Green, from the Committee on Rules and Administration, 
submitted the following 


REPORT 


[To accompany S. Res. 159] 


The Committee on Rules and Administration, to whom was re- 
ferred the resolution (S. Res. 159) extending the time for certain 
expenditures by the Committee on Public Works, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the resolution be agreed to by the Senate. 

This resolution would reauthorize for the present session and until 
January 31, 1957, the expenditure of $100,000 called for in Senate 
Resolution-70; agreed to March 18, 1955, to study and examine high- 
way programs, flood control, river and harbor projects, and power 
projects by the Committee on Public Works. None of these in- 
vestigations were incepted in 1955, so that the budget presented with 
Senate Resolution 70 last March will apply. 

Letters explaining the purposes of this resolution from the chairman 
of the Committee on Public Works to the chairman of the Committee 
on Rules and Administration, with an accompanying budget for the 
full amount of $100,000, are as follows: 

UNITED STATES SENATE, 
COMMITTEE ON PuBLIC WORKS, 
January 6, 1956. 
Hon. TnEoponE FmaNcis GREEN, 


Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D. C. 


Dear Mr. CaarrMAN: On January 5, 1956, I introduced Senate Resolution 159 
which was referred to the Committee on Rules and Administration. As you will 
note the purpose of this resolution is to extend the expiration date of Senate 
Resolution 70, which increased the limit of expenditures by the Committee on 
Public Works. The original resolution authorized the expenditure of $100,000 
for the purpose of studying highway programs, flood control, river and harbor 
projects, and power ‘projects. It will not be necessary to authorize additional 
funds if the expiration date of the resolution is extended as provided in Senate 
Resolution 159. 
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' Lenclose eopy of my letter dated March 3. 1955, which included the proposed 
budget. This budget still stands in view of the fact that the proposed investiga- 
tions are still pending before the Committee on Public Works. 

It will be deeply appreciated if the Committee on Rules and Administration 
can give consideration to the resolution at the next meeting of your committee. 
With kind regards, 
Sincerely yours, 
Dennis CHAVEZ, 
Chairman, Committee on Public Works. 


UNITED STATES SENATE, 
COMMITTEE ON PuBLIC WORKS, 
March 8, 1955. 
Нол. 'ТнкоровЕ ЕЁ. Green, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D. C. 


Dran Mn. CnargMAN: Senate Resolution 70, providing additional funds for t! 
Committee on Public Works, was reported and ordered placed on the Senat 
Calendar on February 28. It is requested that your committee consider the reso- 
lution at an early date, and I urge that the committee report favorably thereor 

The.need for additional funds arises primarily from. the S101 billion highway 
program recently submitted to the Congress by the President, and the necessit) 
for a study of this huge program for expediting completion of the Nation’s highway 
system, in preparation of legislation on this subject. These studies will neces- 
sarily require inspection of certain areas and conferences with highway officia 
and residents of those areas, in order to assemble the best available data needed 
for studying the possibilities of speeding up the highway program to meet the 
heavily increased highway demands. 

There is a large backlog of previously authorized flood control, river and harbor, 
and power projects in the United States and its Territories. Further legislation 
is being introduced from time to time to carry the program forward. The pro- 
gram must be reviewed periodically in order to obtain up-to-date appraisals of 
benefits and costs, and the need for modifications of existing projects. The com- 
mittee proposes to spend a limited time in the field inspecting some of these proj- 
ects and holding conferences and hearings with local citizens and organizations 
interested in the water resource program. 

The budget for these additional funds is as follows: 





Highway program: 


IE rs $37, 000 
Travel and per diem allowances. ........ 2 Lc c lc cL cr sr ss 20. 000 
Telephone, telegraph, stationery, ete. 2... Lc LLL cc cese see 1, 500 
Reporting hearings and conferences. ._...............-..---.--- 6, 500 


Water resources and public buildings programs (flood control, rivers and 
harbors, public buildings, water pollution, and power projects): 


КАЛАМ се еы илә КЛ BALE E eae mus e ea m E 19, 000 
Travel and per diem allowances. .......... cL LL LL Lll cells 10, 000 
Telephone, telegraph, stationery, ete. 2... 2 ll cc LaL Ll cl cene 1, 000 
Reporting hearings and conferences........-.--..-.-.--.------. 5, 000 

BO онаа леене ПА, Е чау Ы ә АА 100, 000 


Your early consideration of this resolution will be greatly appreciated. 
Very sincerely, 
Dennis CHAVEZ, 
Chairman, Committee on Public Works. 
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Proposed budget, Committee on Public Works, for highway and publie projects 
investigations, Feb. 1, 1956, through Jan. 31, 1957 












| | | | | 
| | | так 
Position | Num- | Base | Gros  |Monthly| „T 
ber | salary | salary salary | budget 
I I 
— ———— [-—— | pisos 
STAFF | 
| | 
Legal and investigative: | | | | 
MEM лааны аланды даны да | 1 $8,000 | $11,646.00 | $970. 50 $10, 190. 25 
Engineers.. s аа A 3 8, 000 11,646.00 | 970.50 30, 570. 75 
Administrative and clerical | | | 
Assistant clerk (secretary to special counsel) - - 1 | 4,380 | 7, 533.19 | 627.77 | 6, 591. 58 
ВИИИ аьаан ed 2 3,720 | 6,481. 67 540. 14 | 8, 647. 42 
Еа а 9 a 7 ^d E e 56, 000. 00 
ADMINISTRATIVE | 
l'ravel (inclusive of fle'd investigations, field hearing i э 3 cr уже аА 30, 000. 00 
ННН ИНИНИ ЗВ сар л байбы аа 11, 500. 00 
a ae Le sacle nina Gene 1, ¢ 00 
Communications (telephone, telegraph, p Т сыен бн иан аы ои | 900. 00 
| 44. 000, 00 
Funds requested, S. Res. 159, total................... дона e | 100, 000. 00 
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INVESTIGATION OF ELECTION MATTERS AND CORRUPT 
PRACTICES 





January 12, 1956.—Ordered to be printed 





Mr. Green, from the Committee on Rules and Administration, 
submitted the following 


REPORT 


[To accompany S. Res. 176] 


The Committee on Rules and Administration, having considered 
an original resolution (S. Res. 176) authorizing the Committee on 
Rules and Administration to make expenditures and to employ 
temporary personnel, report favorably thereon, and recommend that 
it be agreed to by the Senate. 

This resolution would authorize the expenditure of $50,000 by the 
Committee on Rules and Administration to examine and investigate 
all matters arising from elections for Federal officers during 1956, 
Presidential succession, and corrupt practices. The committee had 
available to it on January 1, 1956, for such inquiries and duties some 
$17,000. It is felt, however, that the additional amount, herewith 
called for, will be necessary to fulfill its rezular functions in committee 
matters as well as to make any extended or multiple investigations 
which may be necessary as the result of contested elections after the 
Senate has adjourned this session. 

The funds herein. mentioned will be expended by the Committee on 
Rules and Administration and its standing Subcommittee on Privi- 
lezes and Elections. If contested elections arise later additional 
staff members and more hearings and fees will be required in accord-. 
ance with the attached and approved budget. 
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Budget 











Total for 





M ; Base salary | Gross salary period of 
Position Number } (per annuin) | (per annum) budget 
| (gross) 
—————— —— — — ——Á- MUN 
Staff: 

Legal and investigative: | 
DEBE. сонное иннаа 1 | $5.700| $10, 199.37 | $11, 049. 31 
RI oa on du | 1 | i ) 156. SS | 1! 
SES ae sl 1| 4, 980 | 9, 020. 20 | 9, 854. 22 

Editorial and researoh).. 2.5 A and 127 Кы LL co 

Administrative and clerical: | | 
Assistant clerk (secretary to director). ..... 1} 2, 820 126. 35 | 5,% i 
Assistant clerk (file) . eel 1| 1, 500 | 203.07 | 3, 4 
Assistant clerk (hearing)...................| 1 | 1, 500 3, 203. 07 3, 4 
Stenographer араатан аа -| 1 20 ?, 035. 94 2, 2 

БиБќоќба! зќайї ехрепѕе. . ......2221.-:----- | vessel Eau Весне ааа 47 
| | 
Administrative: 

'Travel (inclusive of field investigations) .......... Кенен биремен нй 1, 

Hearings (inclusive of reporters’ fees) .......———---- ~ 

YEE ORS ELE PE ENE ообо 

Stationery, office suppli / b ШЫ Е 4 ; К 2 

Communications (telephone, telerraph).. bis ы aed нд ; . 1 

Newspapers, mogasines, documents, 11 .-,«e.- eaa e Lee em ence en oe d рӯе died th 

Babies adeinisteative edpeNl соь ооо вне ene 2o ee ntoA 2,7 
TEN Luo C Rd aad биыл а ae a tates ue 50, 00 
ананан n ононанд наон 
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AMENDING THE INTERNAL REVENUE CODE ‘OF 1954 
WITH RESPECT TO DEDUCTIONS FROM GROSS INCOME 
OF AMOUNTS CONTRIBUTED TO EMPLOYEES TRUSTS 





January 12, 1956.—Ordered to be printed 





Mr. Byrn, from the Committee on Finance, submitted the following 


REPORT 


[То ассотрапу Н. К. 4582] 


The Committee on Finance, to whom was referred the bill (H. R. 
4582) to amend the Internal Revenue Code of 1954 with respect to 
deductions from gross income of amounts contributed to employees 
trusts, having considered the same, report favorably thereon without 
amendment and recommend that the bill do pass. 

By virtue of this action, the Committee on Finance accepts the 
report of the Committee on Ways and Means, which is as follows: 


PURPOSE OF BILL 


The purpose of H. R. 4582 is to permit, under certain circumstances, a corpora- 
tion which has acquired the properties and assumed the liabilities of a wholly 
owned subsidiary in a tax-free liquidation under section 112 (b) (6) of the 1939 
code, to utilize any excess contributions made by the subsidiary to a qualified 
pension plan as though it were the subsidiary corporation for this purpose. These 
excess contributions are to be available as deductions in years beginning after 
December 31, 1953, and ending after August 16, 1954. 


GENERAL STATEMENT 


Under the 1939 code whether tax benefits and elective rights were available 
tO a suecessor corporation when the assets of two or more predecessor corpora- 
tions were combined in a tax-free reorganization or liquidation depended upon the 
legal form in which the combination was effectuated. 

The 1954 code prescribes a series of definite rules under which specified tax 
benefits, elective rights, and obligations will carry over to successor corporations 
in certain tax-free liquidations and reorganizations. Included in this list of 
items is the right to treat the successor corporation as though it were the pred- 
ecessor corporation for purpeses of determining amounts deductible for contri- 
butions of an employer corporation to an employees’ persion, profit-sharing, and 
stock bonus trust or annuity plan. ‘This provision in the 1954 code applies, 
however, only to qualifying tax-free liquidations and reorganizations. the tax 
treatment of which is determined under the 1954 code. 
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Cases have been called to the attention of the committee in which a tax-free 
merger of a subsidiary — under the 1939 code was prevented because 
the corporate laws of the State of incorporation of the subsidiary required that 
the surviving corporation be incorporated in that State. In these instances the 
parent corporation (which was incorporated in a different State than the subsidi- 
ary) liquidated the subsidiary and acquired its properties in a tax-free liquidation 
under section 112 (b) (6) of the 1939 code. It was therefore not entitled to utilize 
the unused excess coatributions made by the subsidiary corporation to the em- 
ployees’ pension plan of the subsidiary even though these excess contributions 
would have been allowable as a carryover to the subsidiary if its corporate existence 
had not been terminated. Since the successor corporation would have been 
entitled to the carryover of the unused pension trust contributions of the sub- 
sidi if the tax consequences of liquidation of the subsidiary had been deter- 
mint. under the applicable provisions of the 1954 code, your committee believes 
that the successor corporation should not be denied this carryover because the 
liquidation came under the 1939 code.: 

he bill thus makes the carryover available to the successor corporation-in:such 
cases if (1) the corporate laws of the State of incorporation of the subsidiary re- 
uired the surviving corporation in the case of a merger to be incorporated under 
the laws of the State o incorporation of the subsidiary and (2) the properties 
were acquired in a tax-free liquidation of the subsidiary under section 112 (b) (6) 
of the 1939 code. 

Under the bill the suecessor corporation will therefore be entitled to utilize any 
unused excess pension contributions of the predecessor in any taxable year 
beginning after December 31, 1953, and ending after August 16, 1954. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italics; existing law in which no 
change is proposed is shown in roman): 


Section 381 or THE INTERNAL REVENUE Cope or 1954 


SEC. 381. CARRYOVERS IN CERTAIN CORPORATE ACQUISITIONS. 
(a) GENERAL RuLE.—In the case of the acquisition of assets of a corporatian 
by another corporation— 

(1) ina distribution to such other corporation to which section 332 (relating 
to liquidations of subsidiaries) applies, except in a case in which the basis of 
the assets distributed is determined under section 334 (b) (2); or 

(2) in a transfer to which section 361 (relating to nonrecognition of gain or 
loss to corporations) applies, but only if the transfer is in connection with a 
reorganization described in sub а (А), (С), (D) (but only if the 
requirements of subparagraphs (À) and (B) of section 354 (b) (1) are met), or 
(F) of section 368 (a) (1), 

the n corporation shall succeed to and take into account, as of the close 
of the day of distribution or transfer, the items described in subsection (c) of the 
distributor or' transferor corporation, subject to the conditions and limitations 
specified in subsections (b) and (c). 

(b) OrgERATING RuLEs.—Except in the case of an acquisition in connection 
with a reorganization described in subparagraph (F) of section 368 (а) (1) — 

(1) The taxable year of the distributor or transferor corporation shal! end 
on the date of distribution or transfer. 

(2) For purposes of this section, the date of distribution or transfer shall 
be the day on which the distribution or transfer is completed; except that, 
under regulations pe by the Secretary or his delegate, the date when 
substantially all of the property has been distributed or transferred may be 
used if the distributor or transferor corporation ceases all operations, other 
than пана activities, after such date. 

(3) The corporation acquiring property in a distribution or transfer 
described in subsection. (a) shall not be entitled to carry back a net operating 
loss for a taxable year ending after the date of distribution or transfer to » 
taxable year of the distributor or transferor corporation. 
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(0) ITEMS or THE DisrRiBUTOR OR TRANSFEROR ComPoRATION.—The items 
referred to in subsection (a) are: 
(1) NET OPERATING LOSS CARRYOVERS.—* * * 


Ы ж ж + * * * 


(20) CARRY-OVER OF UNUSED PENSION TRUST DEDUCTIONS IN CERTAIN 
CASES.— Notwithstanding the other provisions of this section, or section 394 (a), a 
corporation which has acquired the properties and assumed the liabilities of a 
wholly owned subsidiary shall be considered to have succeeded to and to be entitled 
to take into account contributions of the subsidiary to a pension plan, and shall be 
considered to be the distributor or transferor corporation after the date of distri- 
bution or transfer (but not for taxable years with respect to which this paragraph 
does not apply) for the purpose of determining the amounts deductible under 
section 404 with respect to contributions to a pension plan if— 

(A) the corporate laws of the State of incorporation of the subsidiary 
required the surviving corporation in the case of merger to be incorporated 
under the laws of the State of incorporation of the subsidiary; and 

(B) the properties were acquired in a liquidation of the subsidiary ina 
transaction subject to section 112 (b) (8) of the Internal Revenue Code of 1939. 


О 











I 
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AMENDING THE INTERNAL REVENUE CODE OF 1939 WITH RESPECT 
TO THE PERIOD OF LIMITATION FOR FILING CLAIMS BY CER- 
TAIN TRANSFEREES AND FIDUCIARIES FOR CREDIT OR REFUND 
OF INCOME TAXES 


JANvARY 12, 1956.—Ordered to be printed 





Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 5428] 


The Committee on Finance, to whom was referred the bill (H. R. 
5428) to amend the Internal Revenue Code of 1954 to provide that 
chapter 71 relative to transferees and fiduciaries shall apply with 
respect to any tax imposed by the Internal Revenue Code of 1939, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

Dy virtue of this action, the Committee on Finance accepts the 
report of the Committee on Ways and Means, which is as follows; 


PURPOSE OF BILL 


The bill as reported amends the Internal Revenue Code of 1939 to 
provide that an agreement extending the period within which the 
liability of a transferee or fiduciary with respect to income taxes may 
be assessed also extends the period with respect to credit or refund 
of such liability. "This amendment is to be effective in all circum- 
stances in which it would be effective if it had been enacted on August 
17, 1954, with respect to income taxes imposed under the 1939 code. 


REASONS FOR BILL 


Under section 311 of the 1939 code, the period of limitations for 
assessment of an income-tax liability of a transferee or fiduciary could 
be extended by an agreement between such transferee or fiduciary 
and the Commissioner of Internal Revenue. However, this agree- 
ment did not extend parity of treatment by granting an extension of 
the time for the filing of a claim for credit or refund of income tax by 
the transferee or fiduciary in most cases. This inequity was remedied 
in the 1954 code with respect to the liability of a transferee or fiduciary 
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but only in the case of taxes imposed by that code. The bill would 
grant similar treatment to a transferee or fiduciary with respect to 
income.taxes imposed by the 1939 code, as if it-had-been:enacted on 
August 17,1954. 

EXPLANATION OF BILL 


The bill as reported provides that an agreement (and any extension 
of the agreement) between the Commissioner of Internal Revenue and 
a transferee or fiduciary extending the period for assessment of income- 
tax liability of the transferee or fiduciary is to be considered as an 
agreement and an extension of time for filing a claim for (or allowing 
or making) a credit or refund in the manner, and to the extent, pro- 
vided for taxpayers in general by section 322 (b) (3) of the 1939 code. 
The agreement is made applicable to the periods prescribed in section 
322 (b) (3) for the filing of a claim for credit or refund (or for the 
allowance of credit or making refund where no claim is filed) with 
respect to overpayments made by the transferee or fiduciary and also 
with respect to overpayments made by a transferor to which the 
transferee or fiduciary is legally entitled. 

In the case of such an agreement, section 322 (b) (3) limits the 
amount of any credit or refund to the amount of tax paid within a 
period of time specified in the section. Where the agreement is made 
after the period of time for assessment against the taxpayer has 
expired, the periods prescribed under section 322 (b) (3), relating to 
the limitation on the amount of credit or refund which may be made, 
are also increased by the period of time which elapsed between the 
date of expiration of the period for assessment against the taxpayer and 
the date of the agreement. 

This is the same treatment as is provided under the 1954 code. 

As amended by your committee, the period for credit or refund is 
extended only as to the liability of a transferee or fiduciary with respect 
to income taxes, 

CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are 
shown as follows (existing law proposed to be omitted is enclosed in 
black brackets; new matter is printed in italics; existing law in which 
no change is proposed is shown in roman): 


INTERNAL REVENUE Cope or 1939 
* * * * * x * 


Sec. 311. TRANSFERRED ASSETs. 
o + ^ » * + * 


(b) PERrop or LrwrrATION.— The period of limitation for. assessment of any 
such — of a transferee or fiduciary shall be as follows: 

(1) In the case of the liability of an initial transferee of the property of the 
taxpayer,—within one year after the expiration of the period of limitation 
for assessment against the taxpayer; 

(2) In the case of the liability of a transferee of a transferee of the property 
of the taxpayer,—within one year after the expiration of the period of limi- 
tation for assessment against the preceding transferee, but only if within 
three years after the expiration of the period of limitation for assessment 
against the taxpayer;— 
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except that if before the expiration of the period of limitation for the assessment 
of the liability of the transferee, a court proceeding for the collection of the tax 
or liability in respect thereof has been begun against the taxpayer or last preceding 
transfe respectively,—then the period of limitation for assessment of the 
liability of the transferee shall expire one year after the return of execution in the 
court proceeding. 

(3) In the case of the liability of a fiduciary,—not later than one year after 
the liability arises or not later than the expiration of the period for collection 
of the tax in respect of which such liability arises, whichever is the later; 

(4) (A) Where. before the expiration of the time prescribed in paragraph 
(1), (2), or (3) for the assessment of the liability, both the Commissioner and 
the transferee or fiduciary have consented in writing to its assessment after 
such time, the liability may be assessed at any time prior to the expiration of 
the period agreed upon. The period so agreed upon may be extended by 
subsequent agreements in writing made before the expiration of the period 
previously agreed upon. 


"(B) For the purpose of determining the period of limitation on credit or refund 
to the transferee or fiduciary of— 
* (1) overpayments of taz made by such transferee or fiduciary, or 
“(it) overpayments of tax made by the transferor of which the transferee or 
fiduciary is legally entitled to credit or refund. 
the agreement referred to in subparagraph (A) and any extension thereof shall be 
deemed an agreement and extension thereof referred to in section 822 (b) (3). 

a If the agreement referred to in subparagraph (A) is executed after the expira- 
tion of the period of limitation for assessment against the tarpayer with reference to 
whom the liability of such transferee or fiduciary arises, then, in applying the limita- 
tions under section 322 (b) (3) on the amount of the credit or refund, the periods 
specified in section $22 (b) (3) shall be increased by the period from the date of such 
expiration to the date of the agreement." 


О 
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AMENDING SECTION 37 OF THE INTERNAL REVENUE 
CODE OF 1954 WITH RESPECT TO THE EARNED INCOME 
LIMITATION ON RETIREMENT INCOME 





January 12, 1956.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 7036] 


The Committee on Finance, to whom was referred the bill (H. R. 
7036) to amend section 37 of the Internal Revenue Code of 1954 
with respect to the earned income limitation on retirement income, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

By virtue of this action, the Committee on Finance accepts the 
report of the Committee on Ways and Means, which is as follows: 


PURPOSE OF BILL 


This bill, as reported, liberalizes the retirement income credit provided in 
section 37 of the Internal Revenue Code of 1954 so that the “earnings test" 
under this provision -corresponds with the: “work test" under the social-security 
laws, -> 

GENERAL STATEMENT 


Under section 37 of the 1954 code, an individual who is 65 years of age or over 
is granted a credit against his tax liability equivalent to the tax, at the first 
bracket rate, on the amount of his retirement ineome up to $1,200. This same 
retirement income credit is extended to those under age 65 with respect to pen- 
sions or similar payments received from publio retirement systems other than 
military retirement systems (although this later restriction is removed in H. R. 
291, which has been passed by both "Houses of Congress). Section 37 of the 1954 
code also permits an individual to earn dp to $900 a year as an employee or in 
self-employment without affecting the amount of the: retirement credit. How- 
ever, earnings in excess of $900, in the case of an individual under age 75 reduce, 
dollar for dollar, the $1,200 maximum. for retirement income. For those aged 

9 and over there is no earned income limitation. 

Н. К. 7036, аз reported, amends seetion 37 (d) (2) to increase from $900 to 
$1,200 the amount that an individual can earn without reducing the $1,200 on 
which the retirement eredit is computed.. The age at which there will be no 
limitation upon the amount of earned income, also in subsection (d) (2), is re- 
duced from 75 to 72. The amendments made by the bill apply only to taxable 
years beginning after December 31, 1955. 
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The age limit of 75 for the waiving of the “earnings test" and the exclusion of 
the first $900 from the application of this test were designed to correspond to the 
then existing old-age and survivors insurance program. Benefits under that pro- 
gram, at the time the retirement income provision was considered last year, were 
reduced for earnings in excess of $900 and for those age 75 and over there was no 
work test. The House report on the 1954 code with respect to the retirement 
income provision stated: 

“Since the benefit of the credit is intended for retired individuals, the bill em- 
ploys substantially the same test of-retirement as that adopted for social-security 


pu a." 

Howevdi, in the Social Security Amendments of 1954, passed by Congress after 
the enactment of the 1954 code, the amount of earned income excluded, in deter- 
mining whether social-security benefits were to be reduced, was raised from $900 
to $1,200 and the work test was made inapplicable to those age 72 and over, rather 
than to those age 75 and over. Thus, the changes made in this bill in the case 
of the retirement income credit merely conform to the changes made in the Social 
Security Amendments of 1954. 

Since social-security benefits presently are not available to those under age 65, 
this bill raised the earnings test from $900 to $1,200 only for those age 65 to age 72. 

It is estimated that this bill as amended will reduce revenues by about $11 
million & year. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter.is printed in italics; existing law in which no 
change is proposed is shown in roman): 


SECTION 37 OF THE INTERNAL Revenus Copse or 1954 
SEC. 37. RETIREMENT INCOME. 


(8 GENERAL RuLE.—In the case of an individual who has received earned 
income before the beginning of the taxable year, there shall be allowed as a 
credit against the tax imposed by this chapter for the taxable year an amount 
equal to the amount received by such individual as retirement income (as defined 
in subsection (c) and as limited by subsection (d)), multiplied by the rate pro- 
vided in section 1 for the first $2,000 of taxable income; but this credit shall not 
exceed such tax reduced by the credits allowable under section 32 (2) (relating to 
tax withheld at source on tax-free covenant bonds), section 33 (relating to foreign 
tax credit), section 34 (relating to credit for dividends received by individuals), 
and section 35 (relating to ger tax exempt interest). 

(b) Inprvrpvan Wo Has Recervep Earnep Income.—For purposes of 
subsection (a), an individual shall be considered to have received earned income 
if he has received, in each of any 10 calendar years before the taxable year, 
earned.income (as defined. in-subweetion- (g)) in excess of $600. A widow or 
widower-whose spouse had received-such:earned income shall be considered* to 
have received earned income. 

(c) RETIREMENT INcowE.—For purposes of subsection (8), the term *'retire- 
ment income" means— 

(1) in the case of an individual who has attained the age of 65 before the 
close of the taxable year, income from— 
(A) pensions and annuities, 
(B) interest, 
(C) rents, and 
(D) dividends, or 
(2) in the case of an individual who has not attained the age of 65 before 
the close of the taxable year, income from pensions and annuities under & 
public retirement system (as defined in subsection (f)), 
to the extent included in gross income without reference to this section, but only 
to the extent such income does not represent compensation for personal services 
rendered during the taxable year. 








wa у р оа "y 


v РУ Б wu 


1 
A 
t 
d 
= 
t 
о 
n 





AMEND SECTION 37 OF INTERNAL REVENUE CODE OF 1954 3 


(d) LIMITATION o0N RETIREMENT INcoME,—For purposes of subsection (a), 
the amount of retirement income shall not exceed [$1,200] $1,500 less— 
(1) in the case of any individual, any amount received by the individual 
as @ pension or annuity— 

(A) under title IT of the Social Security Act, 

(B) under the Railroad Retirement Acts of 1935 or 1937, or 

(C) otherwise excluded from gross income, and 

*(2) in the case of any individual who has not attained the age of 72 before 
the close of the taxable year, any amount of earned income (as defined in sub- 
section (g))— 

*(A) in excess of $900 received by the individual in the taxable year 
if such individual has not attained the age of 65 before the close of the 
taxable year; or 

**(B) in excess of $1,200 received by the individual in the taxable year 
if such individual has attained the age of 65 before the close of the taxable 


year.” 
O 
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RELATING TO THE ALLOWANCE OF THE CREDITS FOR DIVIDENDS 
RECEIVED, FOR DIVIDENDS PAID, AND FOR A WESTERN HEMIS- 
PHERE TRADE CORPORATION IN COMPUTING THE ALTERNA- 
TIVE TAX OF A CORPORATION WITH RESPECT TO ITS CAPITAL 
GAINS 


January 12, 1956.—Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 7282] 


The Committee on Finance, to whom was referred the bill (H. R 
7282) relating to the allowance of the credits for dividends received, 
for dividends paid, and for a Western Hemisphere trade corporation 
in computing the alternative fax of a corporation with respect to its 
capital gains, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

Dy virtue of this action, the Committee on Finance accepts the 
report of the Committee on Ways and Means, which is as follows: 


PURPOSE OF BILL 


‘his bill provides that in the computation of the credits for intercorporate 
dividends received, for dividends paid on certain preferred stock, and for Western 
Hemisphere trade corporations, & eorporation's net income under the 1939 Code 
is to be determined without reduction for the excess of the net long-term capital 
gain over the net short-term capital loss. 


REASONS FOR BILL 


The credit for intercorporate dividends received under the 1939 code was 85 
percent of the dividends bui not to exceed 85 percent of the adjusted net income 
computed without regard to the deduction allowed for a net opersting loss. 
Similarly, the credit allowed for dividends paid on certain preferred stock of publie 
utilities was limited to a percentage of the amount of dividends paid, or to the 
percentage applied to the adjusted net income less the credits for dividends 
received, In the esse of a Western Hemisphere trede corporation the credit 
was limited to a percentage of the normal tax net income. In all of these cases 
the question has arisen as to whether net income for purposes of computing the 
limitation with respect to the intercorporate dividends-received credit or the 
basis on which the other credits are computed, is to include capital gains. Capital 
gains under section 117 of the 1939 code may (and under existing rates practically 
always are) subject to an alternative tax of 25 percent in lieu of inclusion in the 
base on which the regular corporate income tax is computed. 
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2 RELATING TO THE ALLOWANCE OF CREDITS 


Apparently prior to 1952 the Internal Revenue Service accepted the computa- 
tion of these credits based upon net income including capital e and even the 
recent rulings do not attempt to upset these computations. In the instructions 
accompanying the 1952 return from (and in 1953 a footnote was also added on 
the return) the Service indicated that it did not consider that net income for the 
purposes of computing these credits should properly include capital gains. It was 
not until 1954 in Revenue Ruling 54-28 that the position of the Internal Revenue 
Service on this matter was dealt with in a definitive ruling. Then this ruling 
was made applicable to 1952 and subsequent years. Your committee believes 
that the ition in the ruling should be reversed for years prior to 1954 in order 
to provide a consistent policy for the period of the 1939 code. Under these 
circumstances and because your committee believes that since capital gains may 
be included in the ordinary corporate tax base and are excluded only in arriving 
at an alternative, as distinct from a separate, tax the inclusion of such capital 
gains in income for purposes of computing these credits under the 1939 code 
appears entirely reasonable. 


EXPLANATION OF BILL 


Under this bill corporations, for taxable years beginning after December 31, 
1951, and before January 1, 1954, may compute the intercorporate dividends-re- 
ceived credit (sec. 26 (b) of the 1939 code), the credit for dividends paid on certain 
preferred stock (sec. 26 (h) of the 1939 code), and the credit for Western Hemi- 
sphere trade corporations (sec. 26 (i) of the 1939 code) on the basis of the net 
income of the corporation without reduction for the excess of the net long-term 
capital gain over the net short-term capital loss. 

Under an amendment made by your committee interest will not be allowed on 
any refunds resulting from the enactment of this bill. 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italics; existing law in which no 
change is proposed is shown in roman): 


Section 117 (c) (1) or tHE INTERNAL REvENvE Cops or 1939 


(с) ALTERNATIVE TaxXEs,— 

(1) Corporations.—If for any taxable year the net long-term capital gain 
of any corporation exceeds the net short-term capital loss, there shall be 
levied, collected, and Е in lieu of the tax imposed by sections 13, 14, 15 
204, 207 (a) (1) or (3), 421, and 500, a tax determined as follows. if and 
only if such tax is less than the tax imposed by such sections: 

(A) A partial tax shall first be computed upon the net income reduced 
(except for the purposes of determining the credits allowable under sub- 
sections (b), (h), and (i) of section 26) by the amount of. such excess, at 
the rates and in the manner as if this subsection had not been enacted. 

(B) There shall then be ascertained an amount equal to 25 per centum 
of such excess, except that in the case of any taxable year beginning 
after March 31, 1951, and before April 1, 1954, there shall be ascer- 
tained an amount equal to 26 per centum of such excess. 

(C) The total tax shall be the partial tax computed under subpara- 
graph (A) plus the amount computed under subparagraph (B). 
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Calendar No. 1399 


84TH CONGRESS | SENATE { Report 
9d Session No. 1379 





RELATING TO THE APPLICATION OF THE DOCUMENTARY 
STAMP TAX TO TRANSFERS OF CERTAIN OBLIGATIONS 
PAID FOR IN INSTALLMENTS 


JaNvARY 12, 1956.— Ordered to be printed 


Mr. Byrp, from the Committee on Finance, submitted the following 


REPORT 


[To accompany H. R. 7364] 


The Committee on Finance, to whom was referred the bill (H. R. 
7364) relating to the application of the documentary stamp tax to 
transfers of certain obligations paid for in installments, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 

By virtue of this action, the Committee on Finance accepts the 
report of the Committee on Ways and Means, which is as follows: 


PURPOSE OF BILL 


This bill as reported reenacts an exemption from the documentary stamp tax 
on transfers of certain certificates of indebtedness, effective as of January 1, 1955, 
the effective date of subtitle D of the 1954 code. This exemption was inadver- 
tently omitted from the 1954 code. 


REASONS FOR BILL 


Under section 1801 of the Internal Revenue Code of 1939, a tax was imposed 
upon the issuance of certain certificates of indebtedness. The tax specifically 
was inapplicable to any instrument with respect to which the obligee was required 
to make payments in installments and was not permitted to make in any year a 
payment of more than 20 percent of the cash amount to which the obligee was 
entitled upon maturity of the instrument. Section 3481 of the 1939 code imposed 
а documentary stamp tax on the transfer of instruments which were subject to the 
stamp tax at the time of their issue. 

It was the expressed intention to continue these provisions in the 1954 code, 
Under the 1954 code, the stamp tax on issuance is imposed by section 4311. 
This tax, as under the 1939 code, is made inapplicable under section 4315 (a) to 
the securities described above. However, the stamp tax on transfer of certificates 
of indebtedness, under section 4331, is imposed on “any certificates of indebtedness, 
issued by a corporation” rather than on instruments subject to tax on issuance. 
im in e case of transfers, the exemption applicable to the described certificates 
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2 -RELATING TO THE APPLICATION OF THE DOCUMENTARY STAMP TAX 


CHANGES IN EXISTING LAW 


In compliance with subsection 4 of rule XXIX of the Standing Rules 
of the Senate, changes in existing law made by the bill are shown as 
follows (existing law proposed to be omitted is enclosed in black 
brackets; new matter is printed in italics; existing law in which no 
change is proposed is shown in roman): 


Section 4332 or THe INTERNAL REVENUE Cope or 1954 


SEC. 4332. EXEMPTIONS. 

(a) BRokERs.—' The tax imposed by section 4331 shall not apply to any de- 
livery or transfer to à broker for sale, nor upon any delivery or transfer by a 
broker to a eustomer for whom and upon whose order he has purchased same. 

(b) INSTALLMENT PURCHASE oF OnLiGATIONS.— The taz imposed by section 4331 
shall not apply to.any instrument under the terms of which the obligee is required to 
make payment therefor in installments and is not permitted, to make in any year a 
payment of more than 20 percent of the cash amount to which entitled upon maturity 
of the instrument. 

[(b)] (c) Orner Exemprtions.— 


For other exemptions, see sections 4341 to 1343, Inclusive, and section 4382, 
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